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Court of Appeals of the District of Columbia 


Xo. 4823. | 

United States on Relation of IvmilL. Ivrcsiixic^ Appellant, 


vs. 


Roy 0. West, as Secretary of the Interior. 


a Supreme Court of 1 lie District of Columibia. 

At Law. Xo. 75165. 

j 

i 

United States on Relation of Kmil L. Kitrsii nk|\ Plaintiff, 

vs. 

Hr beet Work, as Secretary of the Interior, jDefendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, tlu? following 
papers were filed and proceedings had, in tliej above-en¬ 
titled cause, to wit: 

i 

I In the Supreme Court of the District of Columbia 

j 

At Law. Xo. 75165. 

I 

United States on Relation of Kmil L. Inrush Nib, Plaintiff, 

vs. 

II chert Work, as Secretary of the Interior, j)efendant. 

i 

| 

Petition for Writ of Mandamus. 

I 

Comes now the above named plaintiff, and, as ground for 
his petition for mandamus, alleges: 

1—4823a 


! 
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1. That tlu* plaintiff is a citizen of the United States 
and a citizen of and resident of the State of (’alifornia : that 
at all times herein mentioned lie was upwards of twenty- 
one years of a.ife and was and still is qualified in all respects 
to locate and otherwise acquire, own and patent placer 
mining claims, situate on the public mineral domain of 
tin* United States pursuant to law in relation thereto: that 
lie brings this suit in bis own riyflit and not otherwise. 

*2. That tin* said defendant is the duly appointed, quali¬ 
fied and acting Secretary of the Interior, and temporarily 
a resident of tin* District of Uolumbia, and is sued herein 
in bis official and representative capacity and not other¬ 
wise. 

.*>. That on tin* 1st day of (Jetober, 1919, this petitioner and 
seven other citizens of tin* l nited States, each qualified 
under the law in i relation thereto to locate placer mining 
claims, located the north half of the north half of section 
twelve in township five south, of ran ire ninety six West 
of the Sixth Principal Meridian, in (iartield Uounty, State 
of ( olorido, as tin* Spad Xo. .*> Placer Ulaim: that at the 
time of such location the said land was a part of the public 
lands of the United States subject to appropriation 
2 under tlit* mining laws of the United States for tin* 
valuable deposits of oil shah* therein and not other 
wise appropriated or reserved under the law of the United 
St ates. 

4. That the said Spad Xo. 2, Placer Ulaim was one of a 
.irroup of six oil shale placer claims known respectively as 
Spad Placer ( laims Xos. 1 to b, inclusive, all of which were 
adjacent to each other and all of which had been located 
bv and were owned bv the same persons dui'insr the assess- 
meiit year 1920. 

b. That this plaintiff and his co-locators of said placer 

claims performed, whether required by law or not after the 

passage of tin* Act of February 2b, 1220 (41 Stat. 4.‘>7), 

the annual labor for the assessment vear 1920, endimr Julv 

• * * 

1, 1221, on tin* claims numbered 4, b and b, intending that 
said work was for the entire irrotip of six claims and that 
the total value of tin* said annual labor so performed in 
said assessment year 1920 for said irroup of claims was 
more than six hundred dollars, 'flit* Secret a rv of the lute- 
rior. in his decision of February S, 192S, on Motion for Re¬ 
hearing, found: 


I\OY O. WEST, SECKETAUY, ETC. 


3 


‘‘With respect to tho contention renewed oil rehearing 
that mere statements of intent that certain wjork was in- 
tond(*d as group development work without regard to evi¬ 
dence as to the character of the work and its relation to the 
claim as having a tendency to benefit it suffice^, it is need¬ 
ful onlv to sav that this contention was given full considera- 
tion when the decision was rendered, and it is nojt considered 

to be law nor in harmony with the decisions of it he Depart- 

• « 

ment or the courts. Tin* Department found that these 
cuts were not made with anv intent that the vj were to be 
a part of a general scheme of development of the claims 
as a group, and sees no reason to disturb that finding. The 
question of the applicability of the work as (j*ommon im¬ 
provement must be determined from tin* particular facts 
and circumstances in each case, Tho supplemental affida¬ 
vit tiled on rehearing* to the general effect that a custom 
existed in the shale regions to perform such work by putting 
in open cuts on one or more of the claims of a jgronp at an 
expense equal to $100 for each claim when prorated, is 
immaterial. Xo such custom, should it exist, will be per¬ 
mitted to override 4 the requirements of law. putting this 
so-called group work out of view as of no avail, attention 
will be given to the larger questions raised in the 
3 brief.” | 

0. That this plaintiff acquired the interest of his 
co-locators iu said Spad Xo. 3 Placer (daiilu and dur- 

• i 

mg the assessment year 1921, ending .July 1J 1922, per- 
formed labor and made improvements on said jSpad Xo. 3 
Placer (Maim of t Ik* value of more than one hundred dollars. 

7. That thereafter and during tI k* assessment year 1922, 
ending duly 1, 1923, this petitioner performed labor and 
made improvements on the said Spad Xo. 3 I‘pacer (Maim 
of the value of more than one hundred dollars. I 

S. That this plaintiff continued to perform labor and to 
make improvements on the said Spad Xo. 3 Placer (Maim 
until the aggregate value of such labor performed and im¬ 
provements made exceeded tin* sum of five hundred dollars 
and thereupon and on tho ‘doth day of September, 192*2, in 
the Pnited Slates District Land Office at (Jlcnw<jod Springs, 
Colorado, in which district the said landj was then 
located, applied for patent on the said Spad >{o. 3 Placer 
(Maim under the provisions of Section 2325, Revised Stat¬ 
utes, and thereafter complied with all requirements of law 
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as to posting aiuj publication of notice and all other re¬ 
quirements for obtaining patent to the said Spad Xo. 2 
Placer Claim, and on December Id, 1922, paid to the Ro- 
oeiver of said land office the purchase ]>rice fixed by law 
for the land covered bv the said claim, to-wit: the sum of 
four hundred dollars: and obtained final Receiver's Re¬ 
ceipt therefor, dated December lb, 19*22. 

9. That at no time after the location of said claim, as 
above alleged, was there ever any attempted location of 
said land or any part thereof by any other person: and 
that at the time of the said application for patent and the 
said payment there were no claims or rights of any third 
party to any part of the said land covered by the said placer 
claim and that no .contest, suit or letral action of any kind 
whatsoever had ever been instituted by the United States 
or by any one whomsoever to question the ownership of 
tin* said claim by this plaintiff or his co-locators or any of 
them: and that at the time of the said patent application 
and of the said payment tin* said land was a part of tin* 
public domain of tin* United States, and was not otherwise 

appropriated or reserved under the laws of the 
4 United States, except that between the time of the 
location of the said claim and the application for 
patent thereon, the so-called Leasing Act. approved Feb¬ 
ruary 2”), 1920 (41; St at. 427) had been adopted: but that 
the said Spad Xo. 2 Placer Minin,"• (Maim was a valid claim 
existent at the date of the passage of the said act. 

10. That after the said payment by the plaintiff for said 
claim, contest proceedings wen* instituted in the said Glen- 
wood Springs. Colorado, District Land Office, in which dis¬ 
tinct the said lands covered by tin* said claim were then 
situate, against the said claim: that said contest was ini¬ 
tiated by the officers of the Department of the Interior and 
a hearing; 1 hereon wa> had before tin* Register of the said 
(Jlenwood Springs District Land Office. 

11. That in the said hearing all the charges against said 
claim were either withdrawn or else dismissed by the said 
Register except a charge founded on the alleged insuffi- 
ciencv of the annual labor for the assessment vear 1920. 

• i • 

12. That the record of the proceedings in said hearing 
was certitied to the General Land Office and the Commis¬ 
sioner of the General Land Office held the claim to be null 
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iiu»' tin* al- 
assessmemt 


i rehearing 
; was dated 

1 he Srcrc- 


i 

and void for the allege insufficiency of 1 In* aijmual labor 

* 

for t In* assessment Year 15)l2(). 

1 2. That this plaintiff appealed from the decision of the 
(Vnmnissioner of tin* (Jeneral Land Oflice to tlnj* Secretary 
of the Interior: and by de])artinental decision ela|e*el Octe>be*r 
2, 1927, copy of said decision is hereto attached, marked 
Exhibit “A," and made a part hereof, the Department held 
that all the charges made auainst ihe claim wejv preiperly 
withdrawn or dismissed by the Register of tin!* Glemvood 
Springs Land Office* (*xce])t ihe charge* eoneen 
l(\i*'ed insufficiency of tin* animal labor for the 
year 1920, which last mentioned charge was found to be 
sustained. 

14. That thereafter this plaintiff applied for 
which was allowed and decision on the rchoarini 
February S, 192S. 

In. That in this decision of February S, 192s 
tary of tin* Interior expressly found: 

5 “The sufficiency of the exposures of (j>il shale on 

tin* claim to constitute a valid discovery 

• : a 

tioned. The claim appears to have* been a valid claim ex¬ 
istent on February 2b, 1920, tin* date* upon wliie*h the* net 
became* effective*, but it is admitted by claimant that no 
work e>r improve»me*nts as re*epiired by scctioii 2224 was 
perform eel on the claim <>n or before* .1 illy 1, 19*il, to which 
elate* ( , e>ni*Te*ss by the* ae*t of I)e*ce*mbe*r 21, 1920 (41 Stat. 
10S4) e*x 1 endeel the* linn* for < 1 e>iiiif the* annual asse*ssme*n1 
work for tin* calc lie la r ye*a r 1 '920. Subsequent ly the pr«*se*nt 
e laimant <ie-<j1 1 ir<*< 1 the* title* of tin* otln*r loe*ators of this 
claim and annual asse*ssm<*n1 work was pe*rfornd*d for 1921, 
11>22 and t<> the* time* of tin* institution e>f this inquiry, which 
weerk e*xe*e*e*e 1 s in value* the* sum of $.">()() i‘e*<juii*<*e|l by law to 
be* done* as a pre*r<*<piisil<* to the* uranl e>f a pate*|it." Fopy 
of said elocision is attache*el ln*re*to, marke*<l Fi'hibit ‘M> M 
ami made* a ]>art hereof. 

1(>. That in spite* of saiel finding above* se*t oul 

tary of the* Interior he*ld the* said pate*nt app(ie*ation fe»r 

re* i e *e* t ion and e 1 < * I e*a re *e 1 tin* saiel e*laim t<> be* null land vend. 

. ...... i 

17. 'That thereafter this pl;iilitiff applie*el to the Se*cret«ary 
e>f the Interior to exercise his supervisory pe>\Vcr anel re*- 
e)p(*n the case, but this was denied by the Secretary of the 
Interior. 


1 he* Se*e*re*- 
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IS. 'Flint the Seeretarv of the Interior in and l>v tile said 

• • 

decision of Februarv S, 102S, aflirmativelv found as afore- 

• • 

said that the said claim was a valid claim existent at the 
date of the passage of the Leasing Act of February ‘Jo, 1020 
(41 Stat. 4.‘>7) : that during the assessment years 1021 and 
11)2- this plaintiff performed the annual labor repaired by 
law on the said claim: that the plaintiff continued to per¬ 
form such annual labor until a total of more than $500 
in value of labor had been performed and improvements 
made upon the claim, whereupon patent application was 

filed: vet tin* Secret a rv of the Interior held the claim for 
• • 

rejection on the theory that the alleged non-performance of 
annual labor during the assessment year 1020 was fatal to 
the claim. 

10. That a failure, if any. to perform annual labor dur¬ 
ing the assessment vear 1020, was followed hv the perform- 
a nee of annual labor during the assessment year 1021 : that 
the rights of no ,third party had attached to the land by 
location, lease application or otherwise, and that no action 
had been then taken by the 1 nited States to cancel the 
claim, no such action having been taken until 1 on<r after the 
annual labor for the assessment year 1021 and subsequent 
years had been performed. 

(> 20. Wherefore, plaintiff contends that because of 

the mailers herein alleged there was nothing left for 
the Secretary of the Interior to do except the purely min¬ 
isterial act of issuing patent for the said placer claim: but 
the Secretary of the Interior had refused to issue the same. 

21. 'That the plaintiff has fully exhausted the procedure 
of the Department of the Interior in the establishment of 
his rights and ha> no further or adequate remedy or pro¬ 
cedure therein. 

22. That on March 7. 102 s . this plaintiff received through 
the mail from the Register of the Denver, Colorado, Dis¬ 
trict Land Office, i;n which land district the said lands are 
now situate, a check for $400.01) as a return of the purchase 
price of said lands: that this plaintiff immediately caused 
said check to 1m* tendered back to the said Register, who 
refused to accept the same on tin* ground that the case had 
been fully closed. 

2.‘>. That the plaintiff holds the said check for $400.00 
readv for return and surrender to the Register of the Land 
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Office in which the said lands are situate, and is|ready, able 
and willing, be the return of said check or otherwise, to 
pay the purchase price of the said lands. 

Wherefore, plaintiff prays that this Honorable Court will 
issue an order requiring the defendant to show cause, 
within such reasonable time as the court may dcfcm proper, 
why a writ of mandamus should not issue here’ll: that this 
court will adjudge that the petitioner is entitled! to a patent 
in fee simple to the said Kpad Xo. *> Placer Mining Claim 
and will issue its writ of mandamus, commanding said Sec¬ 
retary of tin* Interior (defendant herein) to rmjke, execute 
and deliver to said plaintiff patent in fee simph|* to the fol¬ 
lowing described land situate in (lurfield Count},, Colorado, 
to-wit : 

X«/o xy. Sec. 12, T. :> S., R. 90 W., of the Othj P. M., and 
for such other judgment or order as may lx* proper, and 
for costs. 

Cl I AS. S. THOMAS, | 
CIIKSTKR I. LOXO, | 
LAXGDOX II. LARWllLL, 
PKTKR P>. XYCK, ! 

A tf nine if s for j Plaintiff. 

7 State ok California. 

CoUllt lj of Los An (fries . ; 

Kmil L. Krushnic, being first duly sworn, <)n his oath 
deposes and says that he is tin* identical Kmil 1L. Krushnic 
named in the above and foregoing petition; apd that the 
contents of tin* said petit ion an* true of liis own iknowledgc. 

(Signed) KMIL L. KIH| SIIXIC. 

Subscribed and sworn to before me this 2-ith day of 
March, 192S. j 

My commission expires March 20, 1902. 

(Signed) M IRIA M LKK, 


Notar 


// Public. 
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Exhibit “A.*’ 

I><*i>n 1*1 ment of tin* Interior, Washington 


A. lOO.").**. Fmil L. Krnshnic. 


“X.** ( 1 1 (*n\voo(| S]>rin.irs 022204. IMacer location 1 h*1<1 

null and void and application for patent therefor re¬ 
jected. Allirmed. 

Appeal from the (leneral Land Ollice. 

This is an appeal hv hand L. Krnshnic from a decision of 
the ('ommissioner of the t leneral Land ( Mice of October 
1222. adjnd-ing the Spad X<>. 2 oil shale placer claim, cov¬ 
ering the X. 1 X. 1 Sec. 12. P. .) S., K. 20 \\ .. (>th 1*. M., 
(lienwood Springs land district, Colorado. null and void, 
and holding his application 022204 for patent to tin* same 
for rejection, (hi iVeemhor L>, 1022, adverse proceedings 
were directed against the location upon three charges, 
(’barges 1 and 2. in effect, allege that the location was 
fraudulent and made in had faith, in that Krnshnic and 

Chris ('. I )ore made the location for their sole benefit hv 

• 

resorting to the device <>f using the name of six persons in 
the location of the claim who were without interest therein 
for the purpose of obtaining more land Ilian ronld he em¬ 
braced in a location made by two locators, (’barge 2 al¬ 
leged that the claimants were not. on February 2">, 1220, in 
diligent prosecution of work looking to discovery of min¬ 
eral. It appears from the record that subsequently the at¬ 
tention of the ('onimissioner was invited to tin* first report 
made upon tin* claim by a field inspector containing a rec¬ 
ommendation that a charge bo preferred that no annual 
assessment work for 1220 had been performed upon the 
claim, whereupon, on February 0. 122.">, tin* charges were 
amended to inelnde charge 4 which reads: “That for the 
year 1220, as extended by the act of Leeeinbcr 21. 1220 (41 
Stat. 10S4L to .Inly 1. 1221. neither ihe applicant nor his 
predecessors in interest performed any assessment work to 
tin* value of at lea.st £100. tending to develop the claims." 
The applicant denied tin* charges and upon issues joined 


E0Y 0. WEST, SECRETARY, ETC. 


9 


a hearing was duly had between the parties, result ini* 1 in a 
record of proceedings of some 900 pages. | 

9 This record appears to require the comment that 

it is undulv burdened with unnecessarv! arguments 
upon the materiality of testimony, and with other discus¬ 
sions, and with much testimony so inconsequential or so 
remotely relating to the issues, that it could properly have 
been suppressed by the register under Kule .‘18 ojf the Prac¬ 
tice as obviously irrelevant. 

At the close of the Government's case, the register sus¬ 
tained tin* demurrers of the defendants to the sufficiency of 
the evidence to sustain charges 1, 2, and .*>, and overruled 
his demurrer to charge 4. Charges 1 and 2 were not onlv 
not proven but refuted by the testimony of the locators of 
the claims. Charge .”> in the absence of an avenpent of lack 
of discoverv of mineral and made where discovcirv was not 
questioned, was clearly inapplicable and invalid. Further¬ 
more, no evidence was offered to support it. r liio Govern¬ 
ment discharged the initial burden upon it by establishing 
prim a facie that no annual assessment work wajs perform¬ 
ed upon the claim for 1920 within the period required and 
went further in anticipation of the defense and offered evi¬ 
dence tending to show that the work outside the claim de¬ 
clared to have been done for its benefit as one of a group, 
was not done for that purpose or had a tendency to benefit 
the claim as one of a group. The action upon the demur¬ 
rers was correct. 

The defendant assails the sufficiency of charge 4 as a 
valid charge in his brief and oral argument before the De¬ 
partment, and contends that the Government is not bv the 
leasing act (Act of February 25, 1920) in vest eld with the 
character of an adverse claimant; that no annhal assess¬ 
ment work has been required to maintain elnirjis thereto¬ 
fore initiated and existent at the date of the passage of 
said act; that tin* claim does not become ipso\facto void 
upon default in the performance of assessment! work, but 
it would be necessary, to effect such a forfeiture, to assert 
and establish the same in an independent tribunal. The 
defendant points to the familiar provision of fhe mining 
law that as to land subject to relocation by another upon 
default of the prior locator in the performance! of annual 
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assessment work, the forfeiture is not consummated until 

some one else enters with tin* intent to appropriate the 

property under the minim: laws. 

10 From this it is argued that it is tli entrv l>v an- 

other that gives notice to a defaulting claimant that 

he will have to defend against forfeiture, and from this it 

is contended, in effect, that some phvsical reentrv or atlirm- 

* • • 

ative action against the claim must Ik* taken by the (iov- 
ernment to terminate a defaulting claimant's rights, and 
if prior tliereto, lu» resumes his work on tin* claim, he cures 
the default. The argument proceeds to state: 

Even if the effect of the leasing act could Ik* said to be 
to invest with the character of public land withdrawn from 
entry any claims existing at the time of the passage of the 
act and thereafter alanidoinJ , surely it can not be claimed 
that the effect of the act is such as to work the forfeiture 
ipso facto of a claim for which assessment work has been 
done in anv Year after the passage of the leasing act which 
assessment work might in tin* opinion of some tield inspec¬ 
tor of the (iovernment be insufficient to meet tin* $100.00 re¬ 
quirement of the statute, and. ipso facto , without any overt 
act on its part whatsoever, to constitute a fictional entry 
upon the claim by the (iovernment. If such could be the 
case, the original claimant, never having intended to aban¬ 
don, would have no notice that there had been a claimed 
forfeiture as he would in the case of the required actual 
entry upon the claim by any true adverse* claimant. He 
might continue to do his assessment work in good faith 
year after year and expend hundreds of dollars upon his 
claim, as was done in this case. The moment when he 
would first be apprised that then* had been a claimed for¬ 
feiture in a prior year based upon the aliened insufficiency 
of the assessment work done in that vear would be at the 
time of his application for patent. 

The contention is not supported by any authority in 
point nor can tin* reasoning be accepted as sound. 

Charge 4 is founded upon the doctrine that in view of the 
provisions of section L’biU, Kevised Statutes, requiring the 
performance of annual assessment work, and the excepting 
clause in section .*’>7 of tin* leasing act, a valid mining loca¬ 
tion made for any of the minerals specified in said act and 
unperfected at the date thereof by a certificate of entrv can 
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I 

not be perfected, Imt is forfeited upon failure to fulfill the 
statutory requirement as to annual labor and improve¬ 
ments, and the land therein becomes subject id disposition 
under the leasing act. ('ronherf/ r. Ilazlett (5lj L. D. 101); 
Interstate Oil Corporation and Frank 0. Chittenden (50 
L. I>. 262). Section .‘17 of the leasing act wasj in effect a 
withdrawal of lands containing oil shale and thy other min¬ 
erals specified therein from location and entry under the 
general mining laws, and for a public purpose.! It forbids 
the perfection of any such location or entry except valid 
claims existent at the date of its passage am|l thereafter 
maintained in compliance with the laws under which initi¬ 
ated, and prescribes that tin* deposits named tjherein shall 
be disposed of only in the manner provided in the act, 
11 except claims existing and maintained as above 
stated. The act had for one of its objects the rais¬ 
ing of additional public revenue, evidenced by cjhanging the 
method of disposition of such deposits from n free grant 
thereof under valid possessory rights or by [the convey¬ 
ance for a nominal sum of absolute title to ithe ground 
claimed, a svstem of leasing in which rents and rovalties 
are exacted from the lessee. In a recent decision (United 
States v. Lewis C. Xnrfnn ), decided by the Churt of Ap¬ 
peals for the fifth circuit, dune d, ldi!7, the coujrt said of a 
withdrawal of a tract under section Ad SO for {lie purpose 
of survey and sale as town lots: “It is quite apparent 
that a statute providing for so changing the existing meth¬ 
ods of disposing of public lands as to effect an increase of 
the Government's revenue is one for a public purpose, and 
the public land reserved pursuant to such a stjatute is re¬ 
served for a public purpose." 

Section .‘57 of tin* leasing act affords notice to! all persons 
interested in mineral locations containing the minerals 
mentioned therein of the conditions under which thov mav 
maintain their claims and protect the deposits claimed 
from its operation. There is no warrant for ljeading into 
its saving clauses the statutory provision as to resumption 
of work of the original locator before* hostile ejntry by an¬ 
other. This seems clear when such provision ikj considered 
in connection with its context. Section A324, Revised Stat¬ 
utes, after prescribing the requirement of amjual assess¬ 
ment work, provides: 
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* ’ ‘ and upon a failure to comply with these condi¬ 

tions the claim or mine upon which such failure occurred 
shall he open to relocation in the same manner as if no loca¬ 
tion of the same had ever been made, provided that the 
original locators, their heirs, assigns, or legal representa¬ 
tives, have* not resumed work upon the claim after failure 
and before such location. 

It is plain that the provision relating to the resumption 
of work is a restriction imposed upon the right of reloca¬ 
tion. It applies only to claims that could be relocated but 
for the resumption of work. It has no application to lands 
no longer subject to relocation, or to the operation of the 
.iron era I mining laws, but withdrawn from such operation 
and subject to other disposition for a public purpose. 'Pile 
defaulti 1114 * claimant can not restore a lost (‘state in such 
lands by resumin t ir annual labor and improvements at a 
later time. 

12 There is no question as to the jurisdiction of the 
Department to determine whether mining* •claims 
for which no patent has been sought are valid or invalid, 
and so declare. That has been so held in a number of divi¬ 
sions by the Department, which have* received the sanction 
of the Supreme Oourt. {Clipper Minina ('<>. v. Eli Minina 
Cn.. 1!>4 r. S. 220, 22.4, 2.44: Cannrnn v. I’nitrtI Stairs 252 
l\ S. 450, 40.4). 

It follows from what has been said that if the mineral 
claimants of this location failed to perform the annual 
work and improvements prescribed by section 2.424, upon 
the claim, their rights under the location upon such failure 
terminated. 

The Government’s evidence that no work was done or 
improvements made for the year 1020 within the bounda¬ 
ries of tin* Spad Xq. .4 is not controverted by the defendant, 
but he relies upon the labor and improvements made in that 
year upon Spad claims 4. 5, and (>, composing part of a 
group of six contiguous claims named Spads 1 to (5, as 
expenditure intended to aid in the development, and re¬ 
dounding to the benefit of Spad .4 claim and others of the 
group. On this situation, the Government is discharged 
from its original burden of providing the default, and it 
becomes incumbent upon the defendant to establish that 
the work done, or improvements made, do as a matter of 
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fact, tend to the development of the propertjy as a whole, 
and that such work is a part of a general scheme of improve¬ 
ment. Dulles v. Hantberp ('unsolidafe<\ Mi lies ('o. (23 L. 
1). 267, 274); Copper ('lance Lode, (2!) L. il). 342, 549); 
Hall v. Kearnep (Colo). (33 Pac. 373); Capper Mountain 
Mini up (0 Smelt inp ('n . v. Unite Corbin Consoli/laf e/I ('upper 
d' Silrer Minii/p ('o. (Mont.) (104 Pac. 540, 542); Limllep 
on Mines (Sec. 631). 

The record shows that Chris C. Here located for him¬ 
self and associates the Spad Croup, 1 to 6 injl919. These 
claims constitute one contiguous group in t|ie form of a 
root a n.irle, covering all of Sec. 12 and tin* Si Vi: of Sec. 1, 
each claim a quarter mile wide and a mile loilg, running in 

their numerical order from north to south oik the slope of 

j 1 

a mountain. 

Spad (i is the lowest stratigraphieally amjl topogrophi- 
cally, and upon its eastern portion, in a V-slpiped esearp- 
ment with its apex pointing nortljiwordly, the 
13 Mahogany series of oil shales, considered the thick¬ 
est and richest of tin* (ireen River formation, outcrop 
extensivelv and are believed bv geolgists to! underlie the 
other claims of the group. Davis (iulcli, a tributary of 
Parachute (’reek, traverses the claims in a koutheastcrlv 
direction. The dip of tin* shale beds, variously stated to be 
from 2 to 4 degrees, is in the direction of the drainage. In 
the fall of 1920, three cuts were made, thej first in the 
Mahogany oil shale in the escarpment facing; southerly 
about 200 feet west of the east boundary of, aiid upon Spad 
0, and about 2900 feet from tin* south line of H»pad 3 claim; 
the second in a fair grade of oil shah* west of tin* center and 
near tin* north boundary of Spad 5, and on the west side 
of Davis (iulch, about 1500 feet from Spad 3; and the third, 
a hole in broken sandstone, about 750 feet from Spad 3, 
and on east side of Davis (Julch, and the easterly portion of 
Spad 4, which defendant witnesses state exposes in the 
left-half corner of the hole a bed of oil shale a few inches in 
thickness. It appears that Spad 5 covers identically the 
same ground as Hoffman 5 placer, and Spad 6 is similarly 
covered by Hoffman 2 placer; that the Hoffman are the 
earlier locations; and the Spads 5 and 6 wej*e located in 
ignorance of such prior locations; and that thereafter the 
Columbia Oil Shale and Refining Compnay, whjo are parties 
in interest in the claim here in controversy, ajcquired title 
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to the said Hoffman claims and obtained patent to both on 
the oarlier title, without claiming credit for the improve¬ 
ments here in question. The issues presented by tin* testi¬ 
mony are, first whether these three cuts outside the Spad .*> 
were made tor, and lend to develop that claim, and others 
ot this irroup. and second, it’ the first question is resolved 
in the affirmative,! whether tin* reasonable value of such 
cuts collectively is sufficient when prorated a in on if tin* six 
claims ot the urotip to satisfy the requirement of $100 
worth of work tor the Spad .*> claim. It' tin* work is not a 
part of a general plan having in view the general develop- 
men! ol the ^roup. so that the ore may 1 m* more readilv ex- 
tracted. and the work has no reasonable adaption to that 
end, then no matter what the value of it is. it cannot be 
said to be done in tin* development of tin* •rroup. (’n/>/>rr 
M mutt am Mntmu <(■ Snnlimff ( • >. v. Unfit (’nrhm ('tmsnli- 
tf<if i t! (' t< fi/i, /■ ,(• Stlnr .1 /tump ('<>., supra. 

14 fin* cut in the mahounay ledu'e on Spad b is d(*s 

eribed as an irregular. wed ire-shaped hole. admitt(*dlv 
difficult to measure and ascertain the size, having but three 
faet*s and made by blasting tin* face of tin* cliff. Inspector 
Kintz. who measured it. estimated the cubic vardaire of 
rock removed as between bo and bo, and Mr. (Joodale, 
engineer for tin* claimants, who likewise measured it. placed 
it at SS cubic yards. Inspectors Perry and Stull, wit- 
nesses for tin* (lovcrnmenl. from observing it, estimated 
it 4o and oO cubic yards, respectively. 1 In* hole is placed 
at the sandstone marker at the top <>t tin* Mahoiranv shales, 
and Kintz, who is tin* only witness who testified as to this 
matter, stated it was about LlOO feet to a safe landing' place 
below. The men who ( 1ii.lt this cut both testified Unrc for 
the defendant, and (P. Pratt for t he (iovernment. Their 
testimony can in>t 1 m* reconciled, and tin* testimony of both 
bet ravs manv inconsistencies and inaccuracies developed 
on cross-examination but they a.uree that they took advan¬ 
tage of a crack in tin* rock parallel with the cliff to place 
a charge of powder, Pratt saying that it took 1 1 .. cans, and 
Pore b cans ot black powder, and tin* bob* was blown out 
with a single blast. According to l)ei*e, further work 
followed, squaring up the hob* and muckinir, consuming in 
all, according to Pratt, ~) to S days, and, according to Den*, 
10 days. As to the purpose of this hole, Dere testified: 
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“Well, I figured that I was doing the work! monorail v as 
lias boon dom* in that country, making open cuts and tunnels 
to benefit those claims to develop them at a i later date;” 
that Mr. Pratt and lie started opening up a tujnnel on Spad 
(>: that the work consisted “of an o])en cut and getting’ ready 
for a tunnel for the benefit of the Spad daims-j-the group.” 
* * “I wanted to open up this rich Mahoganj' with a tun¬ 
nel, and I figured the ii(*.\t year, that 1 would fccop working 
for the benefit of these claims, tunnelling if, because if was 
about on tin* face of Spad (> claim, and it was fa good place 
to dump the shale for retorting and operating", lie was 
asked, what did you know about tunnels.’" lie answered, 
“Well, in 1919, I seen some tunnels built up ajt the head of 
east Middle (’reek made by doe Beilis." Question: Had 
those been built for groups of claims up there.’ Answer 
Yes, sir. 

15 On cross-examination, Here stated that he is not 

an engineer, and in reply to further question as to 
his intent, stated: “Well, 1 figuring on driving the tunnel 
on Spad (> for the development of all of tliejn because it 
was the most practical claim to work from, and| it was down 
below tin* cliff, and I didn’t have to move the retort up oil 
top of the hill to work those other claims."! He further 
stated that In* had dug over 500 assessment holes, anv one 
of which could have been turned into tunnels 1 [»v open cuts, 
but he did not think that then* were any (tunjied into tun¬ 
nels). | 

(ioodale, the engineer iii charge ol the assessment work 
from 1021, on, testified that he first knew of j the hole oil 
Spad (> in 1022; that Here had talked with him about ’run¬ 
nels, but he had no recollection ol Here mentioning this 
hole as intended for a tunnel until “latelv": that Here 

I 

mentioned the hole to him as one made for the pspad group, 
but it did not interest him, and he did not g(> to look at 
it at the time, because it was a difficult place 1j> get to and 
his company had title then to the Hoffman lojcation; that 
it was not represented as an improvement in tier application 
for patent to the Hoffman 2 claim. Pratt's testimony is 
silent as to whether such was the intent in excavating this 
hole. ! 

As to tin* hole on Spad 5, it appears there is a cabin 
on that claim. Fred Here’s testimoiiv is to tin* effect, that 
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lit* was told by his brother Gliris to 1*0 up and dig a certain 

sized hole 200 t'(*et from this cabin, and to stay up there 

a couple of weeks: that lie dug a hole in black shale about 

500 feet from the cabin. 10 bv 12 be 18 feet, but did not 

» « 

know in what direction it was from the cabin. He identi¬ 
fied a check for $320 issued October 11, 1920, by Chris 
l)ere to their father, as one covering full payment for his 
labor for 14 davs at the rate of $0.00 a dav, not including 
board and lodging. It appears from the testimony of Chris 
Here that he did pot know where this hole was located, and 
inquired for the information from his brother Fred in the 
following year, in order to point it out to Mr. Goodale. 
Two engineers for the defendant, and one inspector for 
the Government, agree that the size of the hole is 28 cubic 
vards. 

As to the hole on Spad 4. Pratt insists that he spotted 
the place for this hole and dug it along. Here states it 
was dug by them jointly and under his direction: that all 
the holes were dug for the benefit of tin* group: that 
1 G snow was on the ground when In* dug this hole, and 
he could not see when he got into it, but that he 
thought he was getting into good shale, but it appeared to 
be a sandstone formation. Pratt stated he worked 8 or 9 
davs on this hole. , Here states that it took them about 10 
days to complete it. Inspectors Kintz and Stull, who mens 
ured this hole, state the cubic yardage is 42 and 49.4, re¬ 
spectively. Fngineers Savage and Goodale, who also meas¬ 
ured it, got results, of 22 and 20 cubic yards, respectively. 

Then* is a largo volume of opinion evidence in the record 
upon both sides relative to probable methods of mining 
shale from these claims, and whether these cuts could or 
would be used in any general system adopted for mining 
the shale as a group, and also whether they actually serve 
any purpose in prospecting or developing the Spad 2 claim. 
These opinions can not be reconciled. There appears to be 
a prevailing opinion, however, among those who testified 
that there is no agreement among engineers as to what min¬ 
ing method will be adopted. Several of the engineers who 
testified for defendant were of the opinion that the cut on 
Spad (> in the mahogany shale might be* used as the portal 
of a tunnel, and the cut 011 4 in tin* sinking of an air shaft 
to intersect the tunnel, and the cuts on 2 as an air shaft 
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to intersect a crosscut or drift from the tuiinel, or that 
each cut might or could be used as the portal of a tunnel 
to mine the shales about it. 

Engineer Ilurlburt, who so testified, admitted that he 
would not consider an open cut as a tunnel, and would not 
lav out an air shaft before he started his tunnel, but would 
wait until the necessitv for the same arose, and would want 

• T i 

the tunnel to be some distance in; that he wojuld not con¬ 
sider the cut on Spad 4 for an air shaft at the present time; 
that he meant “at this stage of the oil shale game he would 
not formulate any plan to operate oil shale rhinos;" that 
the cuts on 4 and 5 would supply information as to same 
strata of shale for a considerable distance on adjoining 
ground. Engineer Savage, who testified to the!same effect, 
on cross-examination, stated that he did not kijiow whether 
he would give any consideration to a 1920 eiM as an air 

shaft until after his tunnel construction was |under wav. 

• 

When asked whether he would tunnel northerly from a 
point close to tI k* east line of the Hoffman 2, replied 
17 that one system of laying out a mining!proposition 
is probably just as good as another; that jt is entirely 
a matter of opinion; that ho would not considjer the loca¬ 
tion of an air shaft before he started to drive a| tunnel, and 
if he were doing it himself, he would probably! do it quite 
differently. | 

Engineer (kirroll was of the opinion that the cuts could 
be used as level spaces for core drilling which he thought 
necessary in development ; that he did not know whether 
the cuts could tit in with a scheme of mining that he would 
design; that the hole on Spad (i might he the logical place 
for a tunnel, and it might not he, hut he would hot consider 
the use of this work unsound engineering f rorp “informa¬ 
tion we have at this time;" that the scheme of develop¬ 
ment that he had recommended would involve a cost of 
$27,000 per acre, and the small value of a particular open 
cut would not have any effect on the utilization of it in 
such an expenditure, (ioodale’s testimony was to the effect 
that it was possible, and not impracticable, to juse the cut 
on Spad 0 as a tunnel, and the other cuts as i air shafts, 
hut stated that it would he necessarv to go doivn on it to 
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widen it for a portal: that consideration* of haulage ami 

drainage and space for (lumping and retorting purposes 

favored tin* location of a tunnel at this point : that the 

cuts were valuable in group development work for the 

reason that that afforded information as to the stratum in 

which tliev were dug a wav from the weathering: that the 
• 1 • 

sandstone cut with tin* thin seam of shah* in one corner, 
which from tracing the outcrop satisfied him was a solid 
body, furnished “negative information:*' that lb feet 
above the cut on Spad b there is a bluish shale 3 to G inches 
wide which he traced to Spad 1 and sampled and retorted, 
obtaining in a 14-inch cut 3b gallons of oil per ton, and that 
this cut could be used as a portal of a tunnel to drive under 
shale strata lying 1 above it, which may be mined, though “l 
am not saving that it will be mined, but it mav Ik* bv that 
method:” that he did not think Den* had ever discussed 
with him any plan for using the cuts as an air shaft. It 
was his opinion that it is always possible to use any open 
cut as the portal of a tunnel, if placed in such a position as 
to develop the ground above* it ami would benefit the prop¬ 
erty in which it is put, and lie had that intent with 
18 every cut he put in, except one on lop where it would 
have to be a shaft. 

The inspectors who testified for the (Jovernment admit 
that it is possible to drive a tunnel from the cut on Spad G 
in such a direction as to intersect shafts driven from the 
other two cuts, but were of the opinion that it is imprac¬ 
ticable. Among the criticisms thev made to such a scheme 

V t 

of mining, were that a tunnel following a northerlv course 
with Davis Gulch would leave no room for chambers on 
the west side of it : that the floor of the cut is 14 feet above 
the bottom of the mahogany shale, and if run to conform 
to dip of the strata and provide for drainage, would run 
out and above the mahogany shale: that if air shafts were 
needed they could be placed at lower elevation then at the 
sites of the other cuts so as to eliminate lb() feet of shaft¬ 
ing: that the sandstone cut on Spad 4 furnishes no addi¬ 
tional information as to the same strata on Spad 3. as it 
is naturally exposed for about -00 feet closer to Spad 3; 
that the same is true of the cuts in shale on Spad- b and G, 
as shale is naturally exposed by erosion on those claims. 

“Under the decisions of the courts and tin* Land I)e- 
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partmont labor or improvements to be credited must ac¬ 
tually promote or directly tend to promote the extraction 
of mineral from the land or forward or facilitate the de¬ 
velopment of the claim as a mine or mining* cjlaim, or be 
necessary for its care or the protection of the vforks there¬ 
on, or pertaining thereto." Uiyhland Marie nj nd Manilla 
Lot/e Minin ft Claim.'*, and cases there cited (3jl L. I). 37, 
38). Under this rule, the Department has held the value 
of the shafts upon a placer claim, apparently pot sunk to 
actually extract mineral, but to secure data upjm which to 
base later DKYKLOPM KXT work, which in tldit case con¬ 
sisted of a long tunnel finally reaching pay gravel (Kirk 
tf al. r. ('lark rf a 17 L. D. 190), and a drill hole placed 
upon a claim for the purpose of prospecting iti and to se¬ 
cure data as a basis for further development j(C. K. Mc¬ 
Cormick ct al., 40 L. I). 49S, 7)00), were properly creditable 
in meeting 1 hi* expenditure required of $7)00, hs a condi¬ 
tion precedent to entry and patent under sectiop 2327), Ke- 
vised Statutes. And whalever may be credited as labor 
and improvements to satisfy the requirements as to annual 
labor under section 2324 mav also be credited uilder section 

• I 

2327), and the decisions of the courts construing or 
1!) interpreting such provisions under section 2324, may 

be resorted to in determining what expenditure in 
labor and improvements may be credited under section 
2327). or rice versa. Zephyr awl other Minin y plaints (30 
L. 1). 510, 513). 

And such labor and improvements may be in fact outside 
the claims or claims in common, or on onlv one iof the sev- 
oral claims in common, provided the claims for| which the 
credit is sought are contiguous, and held in cojmmon and 
intended to aid in the development of the claims or claims 
in common, as the case may be, and the improvements are 
of such a character as to redound to the benefit of all. Cop¬ 
per Glance Lode (29 L. D. 549), and cases therejeited. But 
1 ' | 
the fact that such work has been done, and its relation to 

the claim for which patent is sought, must be clefcrly shown 
(Clarke Quart? Pocket Lode , 27 L. 1). 351). Th<j claimants 
of such improvement must show that such work was in¬ 
tended at the time as annual assessment work f^r the par¬ 
ticular claims (Duncan r. Eayle Iloek G. M. <£ R. Co., 48 
Colo. 569, 111 Pac. 585). The labor or improvement so 
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sought to 1m* credited must have* a direct relation to the 
claim, or he in reasonable proximity to it (Medarni // /*. 
Htfiitfffnit . 1*2 Cal. 42b). 

In Fn-firricks r. Kfansrr (!M> Dae. f>7J), (>S0) The Supreme 
Court of Oregon detined the word improvement as used 
in section 2224 as ‘‘such an artificial ehaiurc of tin* phvsical 
conditions of the earth in, upon, or so reasonably near a 
mining- claim as to critlrucc a *Iesi(jn to discover mineral 
therein or to facilitate its extraction, and in all cases the 
alteration must he reasonably permanent in character." 

(Underscoring supplied.) Applying these rules to the 
facts as disclosed in the record, the Department is unable 
to find that these three cuts were part of one gen end scheme 
of development for the benefit of tin* six Spad claims or any 
number of them or that they are of such a character as to 
redound to the benefit of all. These facts stand out dearly: 
there is no tunnel, or portal of a tunnel, and no air shaft: 
there is nothing in the character of those cuts, as described 
bv anv of the witnesses, that evidences that thev were do 

• • i • 

sinned for such purpose: there is no evidence even upon 
the part of Den* that tin* cuts on Spads 4 and a were in¬ 
tended bv him as tin* beninninns of air shafts for his tun- 

• 4 « 

nel. Indeed, his testimony leads to the opposite infer¬ 
ence, inasmuch as he stated that he started tin* cut 
20 on Spad 4 with tin* thought that he was getting into 
good shale, and found he was in sandstone, and the 
locus of the cut on Spad ."> was selected bv a 17-vear-old bov 
who was instructed to din* a cut of certain dimensions 7)00 
feet from a cabin. It would seem unnecessary to observe 
that air shafts for such a vast and expensive improvement 
are not planned in that haphazard way. There is only the 
evidence of the mining engineers who testified for the de¬ 
fendant to the effect that the cuts on Spads 4 and a might 
tit into a practicable scheme of attack upon the oil shale 
by tunneling from the cut on Spad (>, if upon further study 
of the ground and a determination of the best methods of 
mining the deposit, such a method were adopted. Although 
il mav be true that a shallow assessment hole in a stratum 
of shale may furnish some information as to the character 
and value of the stratum disclosed and does furnish defi¬ 
nite information as to the nature and condition of the 
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plan of de- 
a "roup im- 


strata awav from the effects <>f weather, and information as 
to local dips, there is no specific evidence in! this record 
pointing out how the cut, practically in barren sandstone 
on Spud 4, and the cuts on Spad- 5 and (> where the oil shale 
strata were exposed by erosion, would be of service as in¬ 
formation as a basis for future development of Spad 3 or 
any other claim of the "roup other than thej claim upon 
which the cut was made. The fact that such aif assessment 
hole mi"ht be utilized as a portal for a timpel or in the 
construction of an air shaft under some latei 
velopment is insufficient to credit its value as 
provoment. The fact that claims cover a coiitinuous de- 
posit covering one on* mass, does not relieve the claimants 
of the improvements thereon from tin* requirement of show¬ 
ing that tliev will aid in the extraction of the mineral or 
will tend to promote the development of such claims. Lair- 
snu Butte ('oiisnliflatcfl Cnjifur Mine (.‘14 L. 1). (>.">.“>). The 
cut on Spad 0 does not reveal or surest in itself any de¬ 
sign to driven tunnel from that point. The on|v testimony 
is tin* naked, uncorroborated assertion of Dere that such 
was his jmrpose in di^iiiii’ it, which tin* appellant contends 
is sufficient. Kven if this statement were accented as suffi¬ 
cient. and allowing the utmost credit claimed b\{ the defeml- 
ant as the value thereof, to wit, $287.75, bast'd upon the 
data as to costs supplied by this witness, the afriount is in¬ 
sufficient when distributed pro rata amonir the six claims 
that it is alleged it was intended to benefit, to satisfv 
21 the requirement as to assessment labor on Spad 3. 

Counsel for tin* defendant relies upon tihe rule that 
‘‘it is not within the province of the courts to question the 
judgment of a property owner in the legitimate use of his 
property, or to determine whether one mode of use would 
be more beneficial than another.*' (Lindle// on\Mincs, Vol. 
2, Third Kd., Section (>31.) This rule has been jfollowed by 
the Department in controversies as to whether a certain 
improvement that haft hern wade would aid in (he develop¬ 
ment of a "roup of claims (Hupltes et at. r. Odpsner et at., 
27 L. J). MP(>), or when* it is a question of whether some 
better method could have been pursued than that actually 
pursued (C. K. MeConnirJ: et at., 40 L. I). 408). The an¬ 
swer of the court in Copper .1 fountain M. <f* .S'. Co. r. Butte 
Corbin Consol. C. <0 S. M. Co., supra, to the same conten- 
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tion made in that case, serins apposite lirrr. I hr court said, 
in drc*i< 1 iiiii‘ that a certain tunnel did not tend to benefit the 
claims in question : 

t'ounsrl for plaintiff contends that it appears that the 

work was done by the plaintiff on the M. I*, in good faith 

for the purpose of developing tin* group of claims, and that 

the court should not he permitted to substitute its own 

judgment as to the wisdom or expediency of the method 

employed by tin* owner in adopting the plan pursued. As 

an abstract proposition we think counsel states the correct 

rule. Menu v. Kudhuig. 120 (’al. .*>77. <»— l\ac. 112<>: dear v. 

Ford. 4 (’al. App. .V)6, SS Far. b()0. Xevert heless. tin* pur- 

post* for which the work is alleged to have been done must 

a 1 wavs be manifested bv the relation which it hears to the 
• • 

claim itself. If the plan pursued can have no reasonable 
adaption to its alleged purpose, tin* mere assertion that it 
was pursued for that purpose does not slither, even though 
good laith in its pursuit 1m* conceded. 

Set* also Ihi/lts r. lldnih'i'ff ( tn'rffrtl MiUrs ( <>. 

(23 L. D. 267. 274.) 

fin* conclusions ot the Department are that the three 
open cuts, or any one of them, has not hern shown as hav¬ 
ing a tendency in any wist* to develop t Ik* claims as a group: 
nor has it been shown that they wen* made in furtherance, 
or are a part of a general scheme to develop the claims as 
a group. For lhost* reasons tin' (’ommissioner*s decision 
is affirmed. 

(Signed) K. (’. F1XXKY. 

/• irsf .1 ssfsf u itf Scci’cfiW/i. 

22 “ Kxhiiut IF* 

Department of tin* Interior. Washington. 

A. 10033. February S, 102S. 

Address only the Secretary of tin* Interior. 

Kmil K. Krushnic 

“X." (Jleiiwood. Springs 022364. Motion denied. 

Mn/inn for Iichcarii/rf 

Kmil L. Krushnic has tiled a motion for rehearing in 
the matter of his application, Glenwood Springs 022364 , 
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for patent to the Spad Xo. 3 oil shale placer claim covering 
the X 1 j X\- See. 12, T. 5 S., R. 0(> W (»t 1 i I*. M.. Colorado. 
By decision dated October 3, 10—7. the Department affirmed 
the decision of the (’ommissioner of the (general Land 
Office rejecting the ap]>lication and held the! claim to be 
null and void. The grounds for the Department's decision 
were, that under the provisions of section 37 (of the act of 
February 25, 1020 (41 Stat. 437), known as tjlie “Leasing 
Act," the shale deposits within this claim [were subject 
only to disposition in the form and manner (provided by 
that act and that the claim was not within tin* paving clause 
of section 37, which excepts from the operation of the act 
“valid claims existent at the date of the* passage of this 

. i . * 

Act and thereafter maintained in compliance with the laws 
under which initiated, which claims may be perfected under 
such laws, including discovery": that to maintain a claim 
in compliance with the laws under which initiated means, 
among other things, tin* performance of $100 (worth of an¬ 
nual labor and improvement prescribed by sectjiou 2324, Re¬ 
vised Statutes, and failure to fulfill this statutory require¬ 
ment as to a claim unperfected by a certificate of entry, 
terminates bv tin* force and effect of section 37 all rights 
of the claimant under the general mining la|ws; and the 
shale deposits thereon became subject to disposition only 
under the leasing act. 

23 The Spad Xo. 3 claim is one of a group of six 

claims located in 1010. The sufficiency of the ex¬ 
posures of oil shale on the claim to constitute a valid dis¬ 
covery is not questioned. The claim appears tjo have been 
a valid claim existent on February 25, 1020, tlje date upon 
which the act became effective, but it is admitted by claim¬ 
ant that no work or improvement as required by section 
2324 was performed on the claim on or before duly 1, 1921, 
to which date Congress bv the act of December 31, 1920 
(41 Stat. 10S4) extended the time for doing thj* annual as¬ 
sessment work for tin* calendar year 1020. Mubsoqueiltly 
the present claimant acquired the* title of the other locators 
of this claim and annual assessment work wa^ performed 
for 1021, 1022 and to the time of tin* institution of this in¬ 
quiry, which work exceeds in value the sum of $$00 required 
by law to be done as a prerequisite to the grant (of a patent. 
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Tin* claimant sought to have accredited as assessment work 
for 1920, tlu* aggregate value of three holes made in 1920 
on other claims of the Spad group as common improve¬ 
ment for the benefit of the claims as a group, which work 
after due notice and hearing was held not to have any 
tendency to in anywise develop the claims as a group nor 
was it shown that they were made in furtherance, or a part 
of a general scheme to develop the claims as a group. 

The motion challenges the correctness of the application 
of the rules as to group development to the three holes 
made in 1920 and in addition it is contended that, irrespec¬ 
tive of whether or not the work was performed in the year 
1920, the Department, under rules established in a number 
of its decisions and decisions of the courts, has no concern 
with tin* performance of annual assessment work on oil 
shale placer claims; that whether it can enter upon this 
inquiry or not, by the resumption of work upon the claim 
prior to any acts of physical reentry or tin* institution of 
proceedings of ouster or to determine the validity ot 
the claim, a forfeiture was prevented and the location is 
therefore a “valid claim" within the meaning of section 
2»7 of the leasing act, and to hold otherwise is an attempt 
to destroy a vested right; that even upon the assumption 
that the language in section .‘>7 declares unequivocally that 
upon failure to do the assessment work, the possessory title 
to an oil shale claim would be forfeited to the United States, 
the United States in its proprietary capacity is now 
24 equitably estopped from claiming a forfeiture; that 
the rule of property prevents an automatic forfeit¬ 
ure. 

Able and elaborate arguments in connection with the re¬ 
hearing have been presented orally before the Secretary 
and in briefs tiled by claimant's counsel and counsel for 
other oil shah* claimants who were allowed to appear as 
amicus curiae. The Department fully appreciates the im¬ 
portance of the question in its effect upon the validity of 
a large number of oil shale and other locations made for 
minerals subject to disposition under the leasing act. It 
also has lively apprehension of the far-reaching results if 
the decision assailed is overturned upon the public interest 
in abridging the operation, or greatly diminishing the pos¬ 
sibilities of the operation of the leasing act, which secures 
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to the government some measure of control! over the de- 
velopment and production of such mineral resources named 
therein for which there is present demand, and which re¬ 
serves the title in the United States to otlierj minerals for 
which there is no immediate economic need, and which pro¬ 
vides in cases of both present and future utilization a sub¬ 
stantial source of public revenue in rents and royalties. In 
efforts to minimize the effect of sustaining the (contention of 
claimants in this case, it is stated in the brief] that but ten 
per cent of oil shale land was covered by locations made 
prior to the leasing act. The Department lujis no certain 
and complete data available, but is in receipt jof official in¬ 
formation to the effect that of the approximately 1,()()(),()()() 
acres of oil shale lands in the (Jreen River formation, Colo¬ 
rado, from 000,000 to 750,000 acres are blanketed with oil 
shale location notices of record antedating the leasing act 
and that those cover what is considered the! richest and 
most commerciallv valuable shale. i 

With respect to the contention renewed on rehearing that 
mere statements of intent that certain work \|*as intended 
as group development work without regard to] evidence as 
to the character of the work and its relation jto the claim 
as having a tendenev to benefit it suffices, it is heedful onlv 
to sav that this contention was given fullv consideration 
when the decision was rendered, and it is not considered 
to be law nor in harmony with the decisions ofithe Depart 
ment or the courts. The Department found that these cuts 
were not made with anv intent that they were to be 

m # * # • j 

25 a part of a general scheme of development of the 
claims as a group, and sees no reason to disturb that 
finding. The question of the applicability of the work as 
common improvement must be determined from the particu¬ 
lar facts and circumstances in each case. The supple¬ 
mental affidavit filed on rehearing to the general effect that 
a custom existed in the shale regions to perform such work 
by putting in open cuts on one or more of the (claims of a 
group at an expense equal to $100 for each claim when pro¬ 
rated, is immaterial. Xo such custom, should ij exist, will 
be permitted to override tin* requirements of la>jv. Putting 
this so-called group work out of view as of no ajvail, atten¬ 
tion will be given to the larger questions raised ip the brief. 
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As stated in the previous decision and admitted in one 
or more hriet’s tiled, the leasing act is in effect a withdrawal 
of the mineral lands therein described. It is likewise a re¬ 
peal of the mining laws in so far as they relate to such 
lands, except those lands embraced in claims that are ex¬ 
cepted from the operation of the leasing act by section 27 
thereof. The claimant is seeking title under the general min¬ 
ing laws to lands containing oil shale. It is incumbent for 
him to show that his claim falls within the exception men¬ 
tioned in section .‘>7, and it is the duty of the Department as 
guardian of the public domain charged with the adminis¬ 
tration and disposal of public lands to inquire whether his 
claim meets the requirements of that section. The except¬ 
ing clause in that section declares in plain and specific 
language that the claim must In* maintained after the pas¬ 
sage of tin* act in com}►bailee with the laws under which 
initiated. Section 2224, Devised Statutes, being one of the 
laws under which tin* claim was initiated, declares “that oil 
each claim located! after the tenth day of March, eighteen 
hundred and seventy-two. and until patent has issued 
therefor, not less than one hundred dollars' worth of 
labor shall be performed, or improvements made by the 
tenth of June, eighteen hundred and seventy-four, and each 
vear thereafter." There follows in the same section a 
provision that “upon failure to comply with these condi¬ 
tions the claim or mine upon which such failure occurred 
shall be open to location in the satin* manner as if no loca¬ 
tion of the same had ever been made, provided that the 
original locators, their heirs, assigns or legal rep- 
26 resentatives have not resumed work upon tin* claim 
after failure and before such location." 

The provision for the performance of Sloo worth of 
labor or improvement is mandatory, 'flu* Weil-settled con¬ 
struction of these provisions of the section is that the ne¬ 
cessity of doing tin* work is imperative in order to maintain 
the claim. {('hamUcrs r. II a rn nat nn, 11] l*. S. 27)0, 27)2, 
and other cases cited in note 221, section 20. L. S. (A.). 
It has been repeatedly held that development work is the 
condition of the miner's continued possession (() m Itnfl if r. 
CamjihvU. 116 l\ S. 41S. 422 : Jnniisn,, r. Kir/;. OS V. S. 
453; Jackson r. It obi/, 100 l . S. 440), which can only be 
maintained by annual expenditure thereon of the work re- 
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quired l>y law. As stal 'd in FA Paso Prick Co. r. Mc- 
Kulffhf. 2.‘v> r. S. 250, 25(>, ‘‘Locators of mining claims 
have the exclusive right of ])Ossession of the surface so 
louti as they make the improvements or d<j> the annual 
assessment work required hy the revised statutes, section 
25 24." {I' nrfcrscoriiifi supplied.) Development hy work¬ 
ing is a condition to continued ownership juntil patent 
issues. (Erhardt r. Pcaro , 1 Id U. S. 527, 5515). To keep 
up and maintain a valid location one hundred dollars’ 
worth of work and labor must he done or improvements 
made during each year until patent issues therefor. ( Gwil - 
Ham v. Ponncllau. 115 1*. S. 45). Kvery person who con- 
timu'd in possession of such property without performing 
annually tin* labor that has been specified, iviolates the 
conditions of the grant from the Government!. (Jlonaker 
r. Marl la. (Mont.) 27 Dac. 507, 50S). In vjew of these 
well-settled const ructions of the mining laws,] which Con¬ 
gress may be presumed to have known the leasing act was 
passed, there would seem to be no doubt that] to maintain 
a claim in compliance with the laws under which initiated 
necessarily meant the performance of the requirements of 

i 

annual labor, and that there was no other intent or purpose 
in the use of such words than to protect and preserve only 
claims where the possessory rights had been ]maintained. 
As between tin' Government and the claimant] the test of 
tlie validity of the latter's claim is found in thie provisions 
of Section 57 and not that part of section 2524, Revised 
Statutes, which defines his rights with respect to some 
stranger who seeks to relocate' the claim. The language of 
the court in the Yosemite Valiev case, jl5 Wall. 77, 
27 05, with certain interpolation of worefs to agree 

with the facts here, sharply brings intq view what 
is believed to be the fallacy in the argument asjto the right 
of resumption of work. The court said— j 

The whole difficulty in the argument of the (defendant’s 
counsel arises from his confounding the distinction made 
in all the cases, whenever necessary for their (jlecision, be¬ 
tween the acquisition (retention) by the settler (mining 
claimant) of a lcf/al r'ujbt io ihe land occupied by him as 
against the owner, the United States; and thje acquision 
(retention) by him of a lepal rif/ht as against o\her parties 
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to hr /trrti rrr/J m tfs purchase when the l nited States 
have determined to sell. 

When tin* original locators tailed to maintain tlie claim 
by doing the annual assessment work within the period 
prescribed by law, all their rights against tin* (iovernment 
iu an<l to this location upon oil shale lands were extin¬ 
guished and this claimant who acquired the outstanding 
interest of the other locators and proceeded thereafter to 
reenter and perform work on the land that was no longer 
subject to the general mining laws was no more than a 
trespasser and could neither revive nor initiate any rights 
to the land thereby, 'file foregoing view finds strong sup¬ 
port in a recent decision of the Circuit Court of Appeals 
for the Sth Circuit in tin* case of Uoripson r. Mnhcest Oil 
( hanpan/f. 17 Fed. (2d) 71, where it was held that the fail¬ 
ure to do the* assessment work for 15)21 upon an oil placer 
claim located in 1SS7 on lands included in a petroleum with¬ 
drawal made in 15)05), terminated all possessore rights 
tiiereto. 'The court said (pa.no 77) — 

Ordinarily, and in the absence* of any withdrawal, the 
locator would have the right to relocate, equally only, 
however, to any other person qualified to locate. 

Nothing i> perceived in the language* employed bv loll,’ 
r. M rdffhet’. 104 l . S. 2<!), and tin* many <l(*cisions of tin* 
courts and departments, n*lied upon by claimant and 
arnicas rtf ride applying the doctrine* of that case, which 
dealt with the* possessory rights of rival mining claimants 
based upon tin* construction solely of the general mining 
laws, that conflict with this conclusion. Much emphasis 
is placed on this passage in the opinion in the Hr!/: r. 
Mrnffln r case (1\ 2S2)— 

For all tin* purpose's of this case the* law stands as it 
would have* stood had tin* original act of 1S72 provided that 
the first annual expe»nditure*s on claims then in existence 
might be* made at any time before dan. 1, 1 S7b, and annuallv 
thereafter until a patent issued. If it was not made by that 
time tlit* claim would be open to relocation, provided work 
was not resumed upon it by the original locators or those 
claiming under them, before a new location was made. 

Such being tin* law, it seems to us clear that if the 
2S work is renewed on a claim after it has oi/rr bent 

open to relocation, but before a relocation is actually 

* 

made, the rights of the original owners stand as they would 
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if there had been no failure to comply with tliis condition of 
the act. The argument on the part of the plaiijitiff in error is 
that, if no work is done before January, 1873, all rights 
under the original claim are gone: but that! is not, in our 
opinion, the fair meaning of the language which Congress 
has employed to express its will. As we think, the ex¬ 
clusive possessory rights of the original lojcator and his 
assigns were continued, without any work! at all, until 
Jan. 1, lS7o, and afterwards if, before anotljer entered on 
his possession and relocated the claim, he Resumed work 
to the extent required by law. His rights after resumption 
were precisely what they would have been if no default had 
occurred. The act of 1874 is in form an amendment of that 
of 1S72, and all the provisions of the old hiw remain in 
full force, except so far as they are modilieiji by the new. 
( rnderseoring supplied.) 

There is no doubt that tin* doctrine above quoted con¬ 
tinues to be the law as to mineral lands 1 halt continue to 
be subject to location and purchase under the general min¬ 
ing law, but it is not the law as to mineral lands affected 
bv the leasing act. Section J7 thereof at due blow de- 
stroyed the right of relocation of such minerals and with it 
fell the rigid of resumption. It is contrary to! the declared 
purpose and object of the act to assume tliat in doing 

a wav with the svstem of a free grant of the minerals and 
• • • 

the grant of a fee title, that it was intended! to preserve 
all the rights of a mining locator and at tin* same time re¬ 
lieve him of his duties, for that is the consequence if neither 
the (Jovernment nor an individual can now talje advantage 
of his default. The fair and obvious meaning of section 
37 is that if the annual work is not done, all tin* rights of 
the claimant are gone. When the law on a particular sub¬ 
ject is radically changed by statute, decisions Hinder the old 
law become of little value as authority. (Lempjv. Hastings, 
4 Greene (la.), 448). The courts may property refuse to 
follow precedents where the reasons upon which such pre¬ 
cedents are based no longer exist. (Jei/uiiif/s\r. Stair, 13 
Kan. SO; It yen no it r. A nr ) orl>\ 1 Hun. 31a, 471 How. Prac. 
178). j 

In the interpretation of the text of the excepting clause 
in section 37, it is contended in some of the briefs that it 
was recognized that a claim might be valid {though im- 
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perfect. Kmpliasis is ]>1 ;n*«*<I u |»«.11 !lie coih*I mlinwords 
“which claims may 1 m* perfected under such laws, includ¬ 
ing discovery." ll is arsrued that hy providing* that a < 1 is- 
coverv mi"ht 1m* included in the process of perfect inir a 
claim. (’onuTess necessarily indicated that claims bavin."* 
oilier imperfections are within its meaning. As persuasive 
of this view, attention is invited to tin* discussion of this 
section (then .“>(» of the Senate Pill) in the Senate, reported 
in \ ol. 7>S, 1 ’art •>. pa.ues 4o, 7-So of tin* ( V.imressional Pee- 
ord. which resulted in the addition of the words **including 
discovery." 

20 In view of the plain requirements of the statute 

that the claim must 1m* maintained in accordance with 
tin* miniim* laws under which initiated, it is not considered 
that resort to extrinsic sources is necessary to ascertain its 
meaning with respect to the requirement of maintenance. 
Nevertheless, alter caret ul reading ot the discussion to 
which attention is invited, tin* conclusion is believed un- 
escapaMe that tin* addition of the words “including dis 
covery" was to place claims upon which then* were hnmi 
fitli claimants, at |ln* date ot the passage ot the act dili¬ 
gently eii.imvfed in prosecul ion ot work looking to discovery, 
and who continued in such work to discovery, upon the same 
footing* as those minima claimants similarly eima^vd on oil 
and uas bearing'lands within their claims whose rights were 
preserved from tin* operation of withdrawals under the 
Picket Act (Act of dune l<h b(> Stat. S47). Lon"* be¬ 

fore the passage ot* the leasing act, tin* courts in their de¬ 
cisions, had recoilii/.ed that a locator in actual possession 
of his claim and diligently and in u*ood faith enuaired in tin* 
prosecution ot work to discover mineral thereon by license 
if not b\ invitation of tin* (iovernmeiil and who had made 
lai*"*e expenditures tln-reoii, had a substantial interest in 
tin* claim, and that his possession was entitled to protection 
against those who had no better ri"*ht. The Picket Act and 
the leasing act recognized such riu’hts as worthy of protec- 
tion from withdravyaIs. There is no warrant for the in¬ 
ference that tin* leasing act intended to protect the in* ltI i- 

eviit or those who had not manifested their ii'ood faith bv 
* * » • 

doiny: the annual labor and had done nothin,"* with the in¬ 
tent of actual development. There is nothin"* in the terms 
of section 37 that warrants the construction that if one par- 
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tieular specified imperfection is excused, another imperfec- 
tion or any number of imperfections may likewise l>e over¬ 
looked. Such a construction is repugnant to tlie spirit and 
purpose of the act and would render it practically ineffec¬ 
tive and nugatorv, as to anv lands covered lj>v a location 
which some one claimed. 

The decision assailed did not question, and ijn> other case 
has questioned, the rule laid down in numerous depart¬ 
mental decisions that controversies between rival claimants 
or adverse claims to the same mining location 1 belonged in, 
and should he settled in the courts. Such controversies 
involve disputes between citizens to the possessory rights 
to a given tract of mineral land. Tliel question of 
dO .assessment work in those cases, as lijis been fre¬ 
quently announced, goes to the right of possession 
between contending parties. The Federal (Irjvernmeiit is 
interested only in having a particular tract developed and 
disposing of it in accordance* with law. It is immaterial in 
such cases whether A or B has the better clainj, or whether 
one or the other performs the assessment workj and secures 
patent assuming both qualified. The situation here is en- 
tirelv different. The leasing act, as staled, rejpealed as to 

■ * j* 

shale deposits the general provisions of tlioj mining law 
and withdrew them from location -and disposition there- 
under and was a legislative assertion of coutroj and owner¬ 
ship thereof by tin* l ailed States, except as specifically 
provided in section .‘)7 of tin* act. It is tin* dutjy of tin* De¬ 
partment to scrutinize claims that arc* asscrtcdjto be within 
the exceptions .and ascertain whether the (ioyernment or 
the individual has the better right. The question is one 
ot validity, and under the section .*>< maintenaijiee is an es¬ 
sential element of validitv. ()nlv cont rovorslies between 

adverse claimants under conflicting mining locations of the 

1 

same land, and which relate solely to the righjt of posses¬ 
sion are committed exclusively to the courts. {'Iiim/scr Hill 
v. Sjmshuur Mm. ('<>., .*>.*> L. I). 1 Tl2, 14/ ). The opinions re* 
bed upon in tin* briefs m cases of ) nsrnnlr X(ithnial l*ark 
(-•) \*. D. 4S) and A arajn Indian itrsrmif ink (.‘>0 L. I). 
olo), where under the particular wording of those reserva¬ 
tions mining claims wore excluded and remained excluded 
irrespective of compliance with the mining lawsj do not con¬ 
flict with tin* views here expressed. The claimants here 
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seek to invoke a rtile to a situation where tin* reason for 
tin* rule does not exist. 

The contention that the Federal (lovernment must act 
the part of an adverse claimant in this and similar eases 
and be alert and vigilant and take some affirmative action 
to terminte the rights of defaulting claimant, before he 
resumes work, such as by a physical reentry, or institution 
of adverse proceedings in the Department or by bringing 
an ouster suit in the courts is untenable. Prior to default 
in assessment work, the claimants had neither the legal nor 
full equitable title. All they had was a possessory title, 
i. e., a mere right of possession and enjoyment of the profits 
without purchase and upon condition which may be de¬ 
feated at any time by the failure of the party to comply 
with the condition, viz, to perform or make the annual 
improvement required by the statute. Henson Min- 
Ml in (j Co. r. Alta Minimi ('<>.. r. Alta Mminij Co., 145 

F. S. 4*JS, 450.) The fee was and now is in the 
United States. 

There is no attempt herein to gainsay the doctrine that 
so long as claimants complied with tin* condition, by doing 
the annual work, they had a vested property right pro¬ 
tected by constitutional guarantee, but it is a far and un¬ 
warranted step to contend from the doctrine that by virtue 
of the provisions of section lb‘>*24 as to resumption of labor, 
after breach of condition, all rights of the claimant as 
against the (iovernment were as before, and the (‘State was 
preserved, in the face of the provisions of the leasing act 
withdrawing the lands and providing for a radically dif¬ 
ferent mode of disposition of the minerals. In Itonnelli/ 
r. I nited States. (*J28 l . S. *J4.*») where the defendant 
sought to establish a want of Federal jurisdiction over a 
crime by showing that the crime was committed on a min¬ 
ing claim within the limits of the lloopa Valley Indian 
Reservation, the court said: “The prime requisites for the 
validitv of a mining claim are discoverv of a valuable min- 
oral deposit, an actual taking possession thereof, and tin* 
performance of tlu* requisite amount of development work; 
where the records* does not disclose facts showing the ex¬ 
istence of these elements a fin Aim / can not be supported 
that valid nphts apainst the Cocennnent existed." (Un¬ 
derscoring supplied.) 
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Xo plausible ground is made out for applying the doc¬ 
trine of estoppel against the (iovernment basted upon the 
fact that work was performed on the claim before adverse 
action was taken by the land Department. It; is manifest 
the assumed parity or analogy between the jstatus of a 
mining claim after default in maintenance, and a vested 
estate* in fee under a railroad or other grant Which is sub¬ 
ject to forfeiture for breach of condition subsequent does 
not exist. The rule is well settled that a legislative act, 
directing the possession and appropriation of lands, is 
equivalent to ofiice found: that any public assertion by 
legislative act of the ownership of the State, ajfter default 
of the grantee 1 , such as an act resuming the control of them 
and af/pro/triofii/fi them In particular uses will be equally 

effective and operative. (laifcd Stated r. Rcpen- 
3*2 fi(ji/ff's Heirs, 5 Wall 211, Schnlcnberff rj. Ilarriman, 

21 Wall 44: Farits/mrih r. Minnesota (0 pacific Rail¬ 
road Campanil. 92 V. S. 49: McMicken r. Vnitefi States, 97 
V. S. 204, 217, 21S). The land within the clairri having be¬ 
come subject to the full force and effect of the withdrawal, 
as between tin* Government and the claimant!, all subse¬ 
quent efforts by them could not serve to divert the Gov¬ 
ernment of its proprietary title therein. (i'nited States v. 
McCntchcn, 234 Fed. 702, 711.) Irrespective jof the true 
intent and meaning of the statute, the doctrine of the rule 
of property presents no substantial defense ip this case. 
The cases cited in the briefs on this point did inot involve 
a construction of the law here in question, nor iany statute 
or withdrawal order of like import, nor do they|sustain the 
proposition that the Department has disclaimed jurisdic¬ 
tion or declared it to be its policy, not to inquire into the 
doing of annual assessment work, and labor, where there is 
a question whether a mining claim was excepted from a 
withdrawal for a public purpose. As heretofore shown 
those cases between rival and conflicting claimants to a 
particular tract are inapposite. Likewise, the decisions in 
Snath Dakota r. Thomas {1)7) L. I). 171) : ir//.<oj?j r. State of 
Sea' Mexico (43 L. I). 582): Lizzie Trask (39 Jj. D. 279); 
James Morris (47 L. I). 326) and others of sinjilar nature 
holding, in effect, that the rights of a bona fide settler on 
public land, who was overtaken by a withdrawal which 
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saved from its operation only 11 1 <»><* who had complied with 
the law mi<li*r which the settlement was made, were not 
affected by the statutory requirement that entry should 
Ik* made in the local office within three months “otherwise 
his claim shall he forfeited,** do not clash with those views. 
Those cases simply followed tin* construction ot tin* act in 
J oh nson /*. / oicsh'if (Id Wall, i 2), to tin* eltect that the 
til inti- requirement was a rule to he applied solely between 
conflict ing settlers on the same land. 

(’ontrarv to the.contentions made in the briets, there are 
a number of decisions by the Department that declare its 
right to determine whether valid rights i*xist in mining 
claims within tin* scope and limits ot the terms ot a with¬ 
drawal, and make clear the distinction in such cases and 
eases between rival claimants. In Sara jo Indian Iicscrra- 
f 'nat , sn/tra, it was said (p. *">17) — 

(Questions concerning the respective rights ot .adverse 
claimants to possession of mineral lands, under locations 
thereof, are to be determined by the courts (Barklage v. 
Russell, 2P \j. D. 4<>1) but for administrative purposes it 
is propel* and necessary, in a case like the one here pre¬ 
sented, for this Department to determine whether, at the 
date of said executive order, a valid right had attached to 
any tract within the limits described in said order. 
33 'l'he opinion rendered in that case, as stated in 

A*. (\ K in nr// (44 L. D. oSO), that the withdrawal 
did not attach upon the default of the mineral claimant, 
was predicated upon tin* particular language employed in 
making the reservation. It was plainly indicated that the 
reservation might have been worded in such a way that tin* 
withdrawal would have attached upon default of an exist¬ 
ing claim so as to prevent relocation. Other reservations 
wen* referred to which were made in such form as to save 
existing claims so long as the requirements of the law were 
complied with but which caused the withdrawal to attach 
and reserve tin* lands and prevent their disposal in case of 
default of the claimants who held the land at the time of 
tin* reservation. 

The effect of a withdrawal under the reclamation act for 
irrigation works was considered in 32 L. D. 387, and it 
was there stated that an unperfected mining claim is merely 
a possessory right which is liable to be divested for failure 
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to perform the necessary yearly labor. Also, jthat the De¬ 
partment has jurisdiction to determine whether such right 
was divested so as to restore the land to the control of the 
Government. Following the above-stated views, it was held 

in the Kinnev case that “A mining claim as to which the 

. I 

claimant was in default in the performance ojf annual as¬ 
sessment work at the date of .a withdrawal for the con¬ 
struction of irrigation work under the reclamation act does 
not except the land from the force and effect | of the with¬ 
drawal/’ The conclusions in the Interstate Oil Corpora¬ 
tion and Frank 0. Chittenden (50 L. D. 26*2) and ('mnberrj 
et at. v. Ilazlett (51 L. I). 101) are in harmony with the Kin¬ 
ney case and previous decisions there cited ;j the case of 
Uronberg et al. v. Ilazlett being the first involving the con¬ 
struction of section 37 in its bearing on defaultjs in the per¬ 
formance of assessment work upon mining claims located 
upon mineral lands within the purview of tliej leasing act. 

The above review of the authorities sufficiently demon¬ 
strates that there has been no change or shift in depart¬ 
mental policy or in its rules of construction and that there 
was no decision upon tin* faith of which the claimant would 
be justified in assuming that his rights under the provisions 
of the leasing act would be preserved by the >erformance 

of annual labor after default. And no rights could arise bv 
. . . . ° . | 
virtue of such acts done in defiance or disregard of the 

provisions of the act, or even done in moral good faith 
based on a construction placed upon it by refutable legal 
advisers. The decision assailed follows jand applied 
34 the construction of the act in the (Ypnberg case. 

The fact that lliere were adverse claimanjts under the 
leasing act in that case and the (’hittemlen cast* is imma¬ 
terial. The fallacy of this attempted distinction is imme¬ 
diately apparent, because if the land had not revested in 
the United States bv the force of the act, no rights could 

7 j • 

arise or claim be recognized under it. 

Finally, some observations will Ik* made ujpon the re¬ 
sults, if the contentions of the claimant and a\miens rnrue 
in this case were adopted. They would lead to tin* absurd 
and unwarranted situation that claimants could for vears 
maintain a paper possession of portions of the public do¬ 
main, not performing a stroke of work or spending a dol¬ 
lar in money. In action and failure to comply with the 
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law* would be rewarded and sueh claimant would Ik* pro¬ 
tected to the sarnie extent and in the same manner as an¬ 
other claimant who had in every respect complied with the 
provisions of the general mining laws and with section 37 
of the leasing act. Not only shale lands in the public do¬ 
main would be subject to these paper claims, but lands 
specifically withdrawn for governmental use, as naval re¬ 
serves or otherwise would Ik* subject to tin* assertion of 
these paper claims at any time in tin* future years, unless 
and until the Government ran down each paper location 

recorded in the various countv offices in tin* western states, 

• 

and instituted a formal proceeding to cancel something 1 
which had lapsed and been abandoned through the failure 
of the claimants to carry out the specific requirements of 
the law. 

AVlien the decision in this case was prepared, the De¬ 
partment was fully impressed with its importance on ac¬ 
count of its involving principles which will become prece¬ 
dents in cases of similar nature now pending or later mus¬ 
ing. It was therefore* given a most careful examination, 
and this petition has had the same attentive consideration. 
The result is that the Department sees no reason to depart 
from its previous conclusion. The motion is therefore 
denied. 

(Signed) HUBERT WORK, 

Secretary. 
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liUlr fn Shnir (\insr 


Filed March 30, IP'JS. 


I pon consideration of the verified petition filed herein 
by the plaintiff, it is by the Court this 3nth day of March 
A. I). lh-S, adjudged, ordered and decreed that the De¬ 
fendant. Hubert Work. Secretary of the Interior, be, and 
he is hereby, required to show cause before the Supreme 
Court of the District of Columbia, on the *JOth day of April, 
A. I). 1928, at ten o’clock in the forenoon, or as soon there¬ 
after as counsel mav lx* heard, whv an order should not be 

•i • 

issued requiring and commanding him to make, execute and 
deliver to Emil L. Krushnic, plaintiff herein, a patent in 
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foe simple to the following described land situate in Gar¬ 
field County, Colorado, to-wit: 

NM> X 1 2 * - Sec. 12, T. 5 S., R. 96 W., of the 6th P. M. 

WEXDFLL i\ STAFFORD, 

Justice. 

Marshal's Return. 

I 

Served a copy of the within rule on Hubert Work 3 31 7 28 
personallv. 

KIKiAH (’. SXY|DKK, 

l\ S. Marshal in auj for the hist, of' \('nlinubia, 

By HAROLD T. StfOTT, 

Deputy l \ S\. Marshal. 
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Response to Rule to Show Cause. 
Filed April 12, 1928. 


The defendant Hubert Work as Secretary of It he Interior, 
responding to the rule to show cause herein,! admits the 
material allegations set forth in tI k* bill of complaint, but, 
forasmuch, as in the aggregate said allegations furnish no 
proper grounds for granting tin* relief. prayc|l, he moves 
the Court to dismiss the bill and discharge the rule, at 
plaintiff's costs, as well as for the following additional 
reasons: 

i 

1. Bv statute the Secretary of tin* Interior is! vested with 
• • 

authority and discretion to construe tin* public land laws 
of the United States, of which the mining lawsj are a part; 
and the bill of complaint discloses that tin* determination 
of the questions therein alleged to have been presented to 
that oflicer was the result of the exercise of official judgment 
and discretion; was not tin* result of arbitrary ojr capricious 
action, but, on the other hand, was thoroughly presented by 
counsel, and exhaustively considered and discussed bv him 

• i % 

in reaching his decision; such action will not b<|» controlled, 
reviewed, reversed, or modified bv anv court ijn a manda- 
mus proceeding. 


2. The decision of the Secretary of tin* lnt<i 

sought to be controlled bv a writ of mandamus 


rior herein 
is final and 
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conclusive on plaintiff, and this court has no jurisdiction 
thereof. 

3. The bill further discloses that plaintiff has failed to 
maintain his original right to tin* placer mining claim in¬ 
volved, in that he has omitted to perform the labor at the 
time provided therefor by law, and thereby has permitted 
such claim to lapse: that under such a condition. Congress, 

by the act of February 25, 1920 (41 Stat. 437), ap- 
37 propriated the land to the purposes of said act, and 
thereby prevented plaintiff from reviving and rein¬ 
stating said original lapsed claim. 

4. That the provisions of the leasing act, without more, 
operated, at a time when the tract involved was under no 
valid existing claim in favor of plaintiff or anyone else, 
except the paramount ownership of the United States, to 
withdraw said land from the operation of the mining laws 
under which plaintiff had formerly initiated his claim, and 
to place it entirely and wholly under the provisions of said 
leasing act. 

5. The bill discloses no right in plaintiff to tin* relief 
prayed. 

IIUBKRT WORK, 

Secret ar if. 


Hubert Work, Secretarv of the Interior, being first dulv 
sworn savs that he is the defendant in the above-entitled 
cause, that he has read over the foregoing rule to show 
cause, by him subscribed and is acquainted with the con¬ 
tents thereof: that he is informed that the matters of fact 
therein set forth are true and he believes them to be true. 

HUBERT WORK, 

Secret(WIf of tin ‘ Inferior. 

Subscribed and sworn to this 4th dav of April, 192S. 

I • 1 

Before me 

I Notarial SK.\! + 1 W. BERTRAND ACKER, 

A atari/ Public m ami for the Disten t of Columbia. 




Ortlcr Ihsclni i'f/i nif Pate to Slnnr ('ause ami Dismiss- 

iin/ Petition . 


Filed June 2S, 192S. 
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The above-entitled cause came regularly on; for hearing 
on the res])onse to the rule to show cause why a writ of 
mandamus should not issue tot the defendant Secretary of 
the Interior herein: and the Court after due jexamination 
of the pleadings and after duly considering tljie argument 
and briefs of counsel for the respective partiejs, and being 
fully advised, on this June 28, 1928, discharges the rule 
to show cause, and dismisses the petition for writ of man¬ 
damus, at plaintiff's cost, to In* taxed by the cilerk as pro¬ 
vided bv law. 

WEXDFLL Lb STAFFORD, 

Justice. 


From the foregoing action of the Court plainjtiff notes an 
appeal in open court to the Court of Appeals! of the Dis¬ 
trict of Columbia and fixes the bond for costs in the sum 
of $100 with leave to deposit $50 cash with the clerk in 
lieu thereof. 

WFXDFLL P. STAFFORD, 

Justice. 

Memorandum. 

June 28, 1928.—$50 deposited in lieu of undertaking on 
appeal. 
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Stipulation. 
Filed August 7, 1928. 


It is hereby stipulated and agreed by and between the 
parties hereto, in view of the resignation oil Honorable 
Hubert Work as Secretary of the Interior, and ihe appoint¬ 
ment of his successor in office, that the above-ei titled cause 
shall be continued and maintained against the successor in 
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office of said Hubert Work, Honorable Kov (). West, as 
Secretary of tin* Interior, in accordance with 4d Stat. L. 041. 

(’HAS. S. THOMAS, 

CHESTER I. LOX(i, 

LAXHDOX II. LARWILU 
RETER ( t >. X YCK. 

i A // nn/r/fs for I’lainfitf. 

E. O. IWTTERSOX. 

Solicitor I cl. Dcjtf. 

O. II. CRAVES, 

„I>■>■/. to the Solicitor. 

Aftornc/fs for Defendant. 

Assifpinicnf of Errors. 

Filed A u trust 7, 1‘dJS. 


The (’ourt erred : 

1. In its order of .June JS. lllJS, dismissing Plaintit'f's 

I 

Petition for Writ of Mandamus. 

2. In it s order of , I line JS, 1CJS, disci lartrintr Rule to Show 
(\uuse. 

• >. In not holding that Plaintiff’s Petition for Writ of 
Mandamus states a Cause of Action entitling said Plain¬ 
tiff to the relief prayed for in said Petition. 

4. In not recoini/.iii” - the vested property ritrht of Plain- 
tiff herein. 

4<J .’>. In failing to hold that the Act of February ‘Jo, 

ITJn, (41 Stat. 4.“»7) did not take away from the plain 
tiff the ritrht of resumption of work after default in the per¬ 
formance of annual labor and prior to entry bv some third 
person or steps taken by tin* United States to terminate tin* 
mining claim of 1 lie Plaintiff. 

(>. In not holdirur that the Plaintit’f’s property is taken 
without due proeess of law under the Fifth Amendment to 
the (’oust it lit ion of the United States. 

7. In failing to trice proper letral effect to Section JbJ4 
Revised Statutes of the United States. 
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S. In failing* to give proper effect to Section 37 of the 
Act of February *25, 19*20 (41 Stat. 437). 

9. In other respects apparent of record. 

CHAS. S. THOMAS, 

CHESTER I. LONG,! 

LAXGDOX H. LAR\jnLL, 
PETER Q. XYCE, | 

Attorneys for Plaintiff. 

Designation of Record. 

Filed August 7, 19*28. 


The Clerk will please include in the transcript of record 
on appeal the following: 

1. Petition for Mandamus and exhibits thereto. 

2. Rule to Show Cause. j 

3. Response to Rule to Show Cause. 

4. Order Discharging Rule to Show Cause anjl dismissing 
petition and appeal. 

5. Clerk's memorandum of deposit for costsi 

(j. Assignment of errors. | 

7. Stipulation. 

41 8. This designation. 

CHAS. S. THOMAS, j 
CHESTER I. LONG, ! 

LAXGDOX II. LARVi'ILL, 
PETER Q. XYCE, j 

At to rn eys fo r / V a i n t i ff. 

Service of above Designation acknowledged this 7th day 
of August 1928. 


O. II. GRAMES, 
Atfy. for Defendant. 
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Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

■ 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 


G—4823a 
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numbered from 1 to 41, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause Xo. 751 Go at Law, wherein United 
States on Relation of Emil L. Krushnie is Plaintiff and 
Hubert Work, as Secretary of the Interior is Defendant, as 
the same remains upon the tiles and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 20th dav of August, 1028. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Cleric , 

By (’HAS. B. COFLIX, 

, Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme 
Court. No. 48*23. > United States on relation of Emil L. 
Krushnie, appellant, vs. Roy (). West, as Secretary of the 
Interior. Court of Appeals, District of Columbia. Filed 
Aug. 30, 1028. Henry W. Hodges, clerk. 
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APPEAL FROM TIIE SUPREME COURT OF TIIE 
DISTRICT OF COLUMBIA 


BRIEF OF APPELLANT 


Statement of the Case 

Appellant as plaintiff filed in the Court below his peti¬ 
tion for a writ of mandamus against the predecessor in office 
of appellee as Secretary of the Interior in order to cotnpel 
the issuance by the said Secretary of the Interior of a patent 
to certain oil shale mining land in Garfield County, Colorado. 

Rule to show cans** was issued and appellee's predecessor 
filed his response thereto. After hearing on the responsej the 
Court below discharged the rule to show cause and dismissed 
the petition for writ of mandamus, and thereupon this apjpeal 
was prosecuted. 




in his response appellee's predecessor ** admits the ma¬ 
terial allegations set forth in the hill of complaint." This 
case, therefore, is before this Court «>n what is practically an 
agreed statement of facts, to-wit : tlie facts set out in the 
pet it ion. 


The petition shows that th<‘ appellant and seven other 
persons, each qualified under the mining laws of the United 
States to locate mining claims, did. on October 1. 1919. locate 
the claim in question, known as Spad No. 3 Placer Claim: 
that the land covered by said claim, at the time of such loca¬ 
tion. was subject to appropriation under the mining laws of 
the United States and was not otherwise appropriated or 
reserved: that thereafter appellant and his co-locators at¬ 
tempted to perform the annual labor for said mining claim 
for the year 19:20: that such annual labor was not performed 
on Spad No. 3 Placer Claim but on other contiguous claims 
owned by the same locators; that there is a dispute as to 
whether tile annual labor so performed for tIn- assessment 
year 1920 was or was not sufficient: but that thereafter the 
appellant acquired the interest of his co-locators and per¬ 
formed tli»* annual labor for the assessment rear 1921 and 
continued to perform annual labor until lie had made im¬ 
provements on the claim of the value of more than ifcnOO. 
whereupon he applied for patent, performed all the require¬ 
ments for obtaining patent and on December 10. 1922. paid 
tin* government price for the land. 

At no time after October 1. 1919. when the Spad No. 
3 Placer Claim was located, was there ever any attempted 
location by any other person of the land covered by said 
claim or any part thereof, and no contest, suit or legal action 

of anv kind whatsoever had ever been initiated bv tin- United 
• • 

States or by anyone whomsoever to question the ownership 
of said claim by the appellant: and at the time of applica¬ 
tion for patent on September 2”>. 1922. the land covered by 
said claim was part of the Public Domain of the United 
States not otherwise appropriated or reserved under the laws 
of the United States except that between the time of the loca- 


I 
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tion of the said claim and the application for patent thjereon 
the so-called Leasing Act. approved February 2f). 1920 (41 
Stat. 437) had been adopted; but said Spad No. 3 fhacer 
Claim was a valid claim existent at the date of the passage 
of said Act. 

After the application for patent was made and jafter 
payment for said claim by the appellant, contest proceedings 
were instituted against the claim by the officers of the Depart¬ 
ment of tin* Interior. A hearing on these charges was had 
before tin* Register of the United States District Land (Office 
at Glenwood Springs. Colorado, in which hearing a!|l the 
charges made by the government against the claim were either 
withdrawn or else dismissed by the Register, except a charge 
founded on the alleged insulifieienev of the annual labor for 
tin* assessment vear 1920. 

Before tin* Register reached his decision on tin* question 
of assessment work, the record of the proceedings iiji the 
hearing was certified t<> the General Land Office upon jorder 
of the Commissioner of the General Land Office. The jcom- 
missioner held the claim to be null and void for the aljleged 
insufficiencv of tin* annual labor for tin* assessment vear 11920. 

’ * I 

! 

Appeal was taken to the Secretary of tin* Interior aijd by 
Departmental decision dated October 3, 1927. the Depart¬ 
ment held that all tin* charges made against the claim! were 

. . . 1 

properly withdrawn or dismissed by the Register of the 

Glenwood Springs Land Office, except the charge concerning 

the alleged insufficiency of annual labor for the assessment 

vear 1920. which last mentioned charge was found to be 
• 

sustained. Thereafter on rehearing a decision was rendered 
bv the Secretarv of the Interior on Februarv 8. 1928, in 
which the Secretary affirmatively found that the Spad fso. 3 
Placer Claim was a valid claim existent at the date ojf the 
passage of the Leasing Act; that during the assessment [vears 
1921 and 1922 appellant performed the necessary annual la¬ 
bor thereon; that appellant continued to perform labor 
thereon until a total of more than $.">00 in value of laboj* had 
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been performed and improvements made upon tin* claim, 
whereupon patent application was filed. 

Yet notwithstanding these affirmative findings. which ap¬ 
pellant contends show that lie had performed every step 
requisite for patent and had secured a complete equitable 

title to the land covered bv the claim, the Secretarv of the 

• * 

Interior held the claim for rejection on the theory that the 
alleged non-performance of annual labor during the assess¬ 
ment vear 11)20 was fatal to the claim. 

•• 

After said decision of February S. 192$. the Land Office 
mailed a check to the appellant for $400 which was the pur¬ 
chase price of the claim paid by the appellant in connection 
with his patent application on December 16. 1022. The ap¬ 
pellant immediately caused the check to be tendered back to 
the Land Office which refused to accept it. 'file appellant 
holds the said check of $400 readv for return and surrender 
to the proper Land Office and is ready, able and willing, by 
the return of said check or otherwise, to again pay the pur¬ 
chase price of the said lands. 


The contention of the appellant in the Supreme Court 
of the District of Columbia was that a failure, if any. to per¬ 
form annual labor during the assessment vear 1020 was fol- 
lowed by the! admitted performance of annual labor during 
the assessment year 1921 : that the rights of no third party 
had attached to the land by location, lease or otherwise: 

that no action had been taken bv the I’nited States to can- 

• 

cel the claim, and. therefore, that the resumption of work in 
1921 cured the default, if any there was. in failing to per¬ 
form assessment work for the assessment year 1920. Tlni 
Supreme Court of the District discharged the writ without 
expressly passing on this point. The soundness of this con¬ 
tention of appellant is tin* sole question in this case. 


I 


Errors Relied Upon 


Appellant has assigned and relies upon the following 

errors, and respect fill lv submits that the Trial Court erred: 

| 

1. In its order of June 28, 1928. dismissing appellant’s 

I 

petition for writ of mandamus. 


2. In its order of June 28, 1928. discharging ljule lo 
show cause. 

3. In not holding that appellant's petition for writ of 
mandamus states a cause of action entitling said appellant 
to the relief prayed for in said petition. 


4. In not recognizing the vested property right of ap¬ 
pellant herein. 

5. In failing to hold that the Act of February 25[ 1920 
(41 Stat. 437), did not take away from the appellant the 
right of resumption of work after default in the performance 
of annual labor and prior to entry by some third person or 
steps taken by the United States to terminate the mining 

I 

claim of the appellant. 

G. In not holding that the appellant’s property is taken 
without due process of law under the Fifth Amendment to 
die Constitution of the United States. 

i 

7. In failing to give proper legal effect to Section! 2324 
Revised Statutes of the United States. 

8. In failing to give proper effect to Section 37 oif the 
Act of February 25. 1920 (41 Stat. 437). 

9. In other respects apparent of record. 
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Points of Law and Fact 


We shall discuss the points of law and fact involved in 
this appeal, under the following: subtitles and in the follow¬ 
ing order: 

1. Mandamus is a proper remedy. 

II. A valid mining claim is property. 

III. Statutes involved in this appeal. 

IV. The effect of failure to perform annual labor: 

(a) Under Section 2324 Revis'd Statutes: 

(b) The Hodgson case: 

(c) Distinction between “forfeiture" and “aban¬ 
donment ’ *: 

(d) No steps ever taken by Government or any 
third person to have forfeiture of claim de¬ 
clared prior to resumption of work. 

V. Congress did not attempt by the Leasing Act to 
take away the right of resumption of work. 

VI. Where a statute can be construed in two ways that 
construction is to be preferred which avoids con¬ 
stitutional questions. 

VII. Government not remediless. 

VIII. Conclusion. 

I. 

i Mandamus is a Proper Remedy 

The general principles governing the relationship of the 
courts to tin 1 executive departments of the government of 
the United States might be stated as follows: 

1. If a| department is constituted a tribunal to try a 
question of fact its finding thereon will not l>c reviewed by 
the courts. 
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2. If a department is given discretion as to the meaning 
of a law its conclusion as to the meaning of such lawH will 
not be overridden by the courts even though the courts 
might have come to a different conclusion as to the meaning 
of the law. 

3. If a law does not give a department discretion to 
construe it. then the courts by mandamus or injunction will 

prevent a wrong construction of such law by a department. 

j 

To put the matter into other words: if a law provides 
for a department to do a certain thing upon the happening of 
certain events, then when such events have happened the 
thing to be done by the department becomes ministerial and 
in such case the department is nor invested with discretion 
and the courts will compel the performance of the thing by 
mandamus or prohibit a wrong performance by injunction. 


Roberts v. V. S.. 17(> U. S. 221. was a case where a writ 


of mandamus was sought to compel the Treasurer of the 
Ended States to pay the relator certain interest. The Court, 
speaking through Mr. Justice Peckham. said on page 23} : 


“Euless the write of mandamus is to become 
practically valueless, and is to be refused even where 
a public officer is commanded to do a particular act 
by virtue of a particular statute, this writ should be 
granted. Every statute t<> some extent requires |con- 
struction bv the public officer whose duties may be de¬ 
fined therein. Such officer must read the law, and he 
must therefore, in a certain sense construe it. in ojrder 
to form a judgment from its language what duty he is 
directed by the statute to perform. But that does not 
neeessarilv and in all eases make the duty of the of- 
ficer anything other than a purely ministerial onel If 
the law direct him to perform an act in regard to 
which no discretion is committed to him, and which, 
upon the facts existing, ho is hound to perform, then 
that act is ministerial, although depending updn a 
statute which requires, in some degree, construction 
of its language by the officer. Euless this bo soj the 


i 

! 

j 
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value of this writ is very greatly impaired. Every 
executive officer whose duty is plainly devolved upon 
him by statute might refuse to perform it. and when 
his refusal is brought before the court he might suc¬ 
cessfully plead that the performance of the duty in¬ 
volved the construction of a statute by him. and there¬ 
fore it was not ministerial, and the court would on that 
account be powerless to give relief. Such a limitation 
of the powers of the court, we think, would be most 
unfortunate, as it would relieve from judicial super¬ 
vision all executive officers in the performance of their 
duties, whenever they should plead that tin* duty re¬ 
quired of them arose upon the construction of a statute, 
no matter how plainly they violated their duty in re¬ 
fusing to perform the act required. 

"is this case we think the proper construction 
of the statute was clear, and the dutv of the Treas- 
ttrer tq pay the money to the realtor was ministerial 
in its nature, and should have been performed by him 
upon demand.” 

A part of the language in the Roberts decision above 
quoted was quoted with approval by Mr. Justice Brewer in 
(Ballinger v. U. S.. ex rel. Frost, 216 F. S. 240. The Frost 
case was an application for a mandamus against the Secre¬ 
tary of the Interior compelling him to deliver a patent to a 
tract of Indian land. On page 250 of the opinion the follow¬ 
ing language is used, quoting from earlier decisions of the 
court: 

"The execution and delivery of the patent after 
the right to it is complete are the mere ministerial acts 
of the officer charged with that dutv.” 

“Where the right to a patent has once become 
vested in the purchaser of public lands, it is equiva¬ 
lent, so far as the government is concerned, to a pat¬ 
ent actually issued. The execution and delivery of 
the patent after the right to it has become complete 
are the mere ministerial acts of the officers charged 
with that duty.” 


<) 


“No further authority to consider the patentee's 
ease remains in tlie land office. No right to consider 
whether he ought in equity, or on new information, to 
have the title or receive the patent. There remains 
the duty, simply ministerial, to deliver the parent to 
the owner—a duty which, within all the definitions, 
can be enforced bv the writ of mandamus.” 

The language of the Roberts case was again quoted with 
approval by Mr. Justice Van Decanter in Lane v. Ilolglund, 
244 1’. S. 174. T lie Iloglund case was an application for a 
writ of mandamus against the Secretary of the Interior di- 
iceting the issuance of a homestead patent. The mandamus 
was allowed, although tlie Secretary earnestly contended 
that he had discretion to construe the statute there inj ques¬ 
tion and the trial court so held. But this Court arid the 
Supreme Court of the United States held otherwise, tike lat¬ 
ter court saying on page 1S1 of its opinion : ‘‘Thus in ja case 
like this, where according to the conceded facts no proceed¬ 
ing was begun within the prescribed period, there is no room 
for the exercise of discretion or judgment, but on the con¬ 
trary a plain duty to see that the entrvman reeeijves a 
patent.” 

The language in the Roberts case was again qjuoted 
with approval, this time by Chief Justice Taft in Work v. 
r. S., ex rel. McAlester-Edwards Company. 202 U. Si 200. 
This was also a mandamus against the Secretary of the In- 
terior to require him to accept purchase price and is^ue a 
land patent. The issuance of the patent was ordered by 
the Supreme Court of the United States. 

In Payne v. Central Pacific Railway Company, 2$o IT. 
S. 228, injunction was brought against the Secretary of the 
Interior to prevent him from cancelling a railroad land se¬ 
lection. The decision was written by Mr. Justice Van De- 
vanter, and. quoting from an earlier decision the Court| said 
on page 237: “a person who complies with all the requisites 
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necessary to entitle him to a patent for a particular lot or 
tract is to .he regarded as the equitable owner thereof.*' 

The Court granted the injunction stating on page 23S: 

“We are asked to say that this is r« suit against 
the Cnited States ami therefore not maintainable with¬ 
out its consent, hut we think the suit is one to restrain 
the appellants from canceling a valid indemnity selec¬ 
tion through a mistaken conception of their authority 
and thereby casting a cloud on the plaintiff's title." 

It is thus apparent that whenever through a “mistaken 
conception of their authority** the Departmental officers fail 
to grant a land patent or attempt to cancel a valid entry the 
courts will award the writ of mandamus or the writ of in¬ 
junction as the case may he. depending upon whether the 
writ is to compel the performance of a legal act or to forbid 
the performance of an illegal act. 

In tin* |i*asc at bar the writ of mandamus is sought to 
compel the issuance of a patent as in the Frost. Iloglund 
and McAlester eases above cited, in all three of which the 
Supreme Court of the Cnited States by mandamus compelled 
the Secretary of the Interior to deliver land patents. 


II. 


A Valid Mining Claim is Property 


In his decision of February 8. 192S, the Secretary of 
the Interior admitted that the mining claim in question wa> 
“a valid claim existent on February *25, 1920," when tin* 
Leasing Act went into effect. (Rec.. p. 23'. 


This mining claim, therefore, being admittedly valid at 
that time, must be considered in the light of the deci>ions 
of court as to the nature of a valid mining claim. 


In Forbes r. Gracey, 94 U. S. 7G2, the Court, speaking 
through Mr. •Justice Miller, held that a mining claim is prop- 


I 
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erty although no application l’or patent had been niadle and 
could be made the subject of a lien for taxes. 

i 

On page 7t>7 the Court said: ‘“Those claims are the sub 
jeet of bargain and sale, and constitute very largely the 
wealth of the Pacific coast states. They are property in the 
fullest sense of tin* word, and their ownership, transfeh and 
use are governed by a well-defined code or codes of hni*. and 
are recognized by the States and the Federal government. 
This claim may be sold, transferred, mortgaged, and linher- 
ited. without infringing the title of tin* United States.! Why 
may it not also be made subject to a lien for taxes, and the 
claim, such as it is. recognized bv statute, be sold to enforce. 

7 i 

the lien.' We see nothing in principle or in any interest 
which the United States has in the land to prevent it.]* The 
language above quoted from Mr. Justice Miller was adopted 
by the Supreme Court in the celebrated ease of Rielk v. 
Meagher, 104 U. S. -70. The decision was written bv! Chief 
Justice Waite and on page 2S3 tin* Court said: 

i 

‘‘A mining claim perfected under the law is! prop¬ 
erty in the highest sense of that term, which niav lx* 
bought, sold and conveyed, and will pass by desjeent." 


In Manuel r. Wulff, 152 U. S. 505. Chief Justice Fuller 
said on page 510: “It has, therefore, been repeatedly held 
that mining claims are property in the fullest sense iof the 
word, and may be sold, transferred, mortgaged, and (inher¬ 
ited without infringing the title of the United States, and 
that when a location is perfected, if has the effect of a 
grant by the United States of the right of present ajnd ex¬ 
clusive possession." This was said as to an unp^tented 
mining claim. 

In Elder r. Horseshoe Company. 104 U. S. 248.! in an 
opinion by Mr. Justice Peckham in speaking of an iunpat- 
ented mining claim on page 256 it was said: ‘‘The(actual 
title to the fee is in the government, but the interest; of the 
miner may be conveyed and inherited." 


i 


In Elder v. Wood, 208 U. 8. 220, the Court, speaking 
through Mr. Justice Moody, held that the interest of the 
locator in an unpatented mining claim was taxable in spite 
of the prohibition against taxing the property of the United 
States. 

In Bradford v. Morrison, 212 U. S. 289, in an opinion by 
Mr. Justice Peckham. the Court held that the interest of the 
owner of an unpatented mining claim could be reached by a 
judgment lien. The Court reviews the decisions hereinbe¬ 
fore cited in this section of this brief and then savs on 
page 295: 

* * We thus find that the title of a locator to a 
’ mining claim is not only property, but it is property 
which, in addition to being sold, transferred and mort¬ 
gaged. is also capable of being inherited, without in 
any manner infringing the title of the United States." 

To use the expression of the courts an unpatented min¬ 
ing claim is “property in the highest sense of the term": it 
can be transferred, taxed, reached by a judgment lien and 
descends to an heir. In fact, as was said in the Forbes case, 
above cited, the property there involved was ‘‘said to be 
worth from fiftv to a hundred millions of dollars." P 767. 


III. 


Statutes Involved in This Appeal 


We have now seen that Spad No. 2 Placer Claim, ad¬ 
mittedly a valid claim on February 25. 1920 (the date of the 
passage of tin* Leasing Act ) was “property in the highest 
sense of the term." Let us now see whether anything hap¬ 
pened subsequently to destroy such property. 


We will first take up the prior statutes which are ap¬ 
plicable to this case and which were in force at the date of 
the passage of the Leasing Act. The pertinent part of such 
prior statutes is found in Sections 2224 and 2225 U. S. Rev. 


Slats. 
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Section 23*24 provides in part as follows: 

I 

“On each claim located after the tenth daylof May, 
eighteen hundred and seventy-two and until a patent, 
has been issued therefor, not less than one hundred 
dollars* worth of labor shall be performed or improve¬ 
ments made during each year. * * *; and! upon a 

failure to comply with these conditions the iflaim or 
mine upon which such failure occurred shall jbe open 
to relocation in the same manner as if no location of 
the same had ever been made, provided that t|he orig¬ 
inal locators, their heirs, assigns, or legal representa¬ 
tives, have not resumed work upon the claiin after 
failure and before such location." 


Section 2323 provides the procedure for obtaining a 
patent which includes the provision: “that five Hundred 
dollars' worth of labor has been expended or improvements 
made upon the claim by himself or grantors:" 

On February 25, 1920, therefore, there were two Statutes 
in effect applicable to Spad No. 3 Placer Claim, viz. jSection 
2324 providing for the performance of annual labor, .includ¬ 
ing the right of resumption of work, and Section 2325 pro¬ 
viding for the issuance of a patent upon the showing jof $500 
worth of improvements and complying with certain pro 
visions as to publication, posting, etc. 

In the case at bar by his return the Secretary Has ad¬ 
mitted that the appellant, in the year 1923, had performed 
labor and made improvements exceeding the sum o|f $500 
and bad complied with all other requirements of law for ob¬ 
taining patent: but the Secretary refused to issue thejpatent 
on the theory that for the assessment year 1920 the, appel¬ 
lant had not performed the annual labor on the clfaim in 
question. 


Now, it was repeatedly held, prior to the Leasing Act. 
that the government had no concern in patent proceedings 
under Section 2325 with the performance of annual labor 
under Section 2324. 


I 



In McEvov v. Megginson. 20 L. I). Ib4, the Acting: Sec¬ 
retary said on page lbo: “The doing: of annual assess¬ 
ment work is not a condition to obtaining patent." 

In Nichols v. Priest. 20 L. D. 401, the Secretary said on 
page 402: ‘‘The land department has nothing to do with 
questions as to the performance of annual expenditure upon 
mining claims." 

In re Wolenberg. 20 L. I). 302. the Secretary said on 
page 304: 

“Tlu* annual expenditure of one hundred dollars, 
in labor or improvements, required by Section 2324 
of the Revised Statutes, is solely a matter between 
rival or adverse claimants to the same mineral land, 

I 

and goes only to the right of possession, the determi¬ 
nation of which is committed to the courts and not 
to the land department. In this respect the require¬ 
ment made by Section 2324 is essentially different from 
that made by Section 2323. which makes the expendi¬ 
ture of five hundred dollars in labor or improvements, 
a condition to the issuance of patent, and therefore a 
matter between the applicant for patent and the gov¬ 
ernment, the determination of which is committed to 
the land department. Where the required expenditure 
of five hundred dollars has been made upon a mining 
claim, failure to perform annual assessment work will 
not. in itself prevent the issuance of patent or furnish 
any ground of protest against the allowance of a min¬ 
eral entrv." 

In Nielson r. Champagne Company. 29 L. I). 491. the 
Secretary said on page 493: 

“The annual expenditure upon a mining claim of 
one hundred dollars in labor or improvements, some¬ 
times called assesment work, required by Section 2324 
of the revised Statutes, while necessary to the con¬ 
tinued maintenance of the possessory title as against 
subsequent locators . is not a condition to obtaining a 
patent. In this respect it is essentially different from 


the expenditure of five hundred dollars required by 
Section 232"). which does not affect the possessory title 
but is a condition to obtaining: a patent, and isl there¬ 
fore a matter between the applicant for patent and the 
government (P. Wolenberg et al., 29 L. I)., 302). A 
failure to ferform the annual assessment work Upon a 
mining claim does not ipso facto work a forfeiture of 
the claim but only subjects it to relocation thereafter 
and before the claimant resumes work." (Jtalics 
ours.) 


From these decisions of the Land Office itself it jis ap¬ 
parent that under the mining laws, as same stood prior to 
the enactment of the Leasing Act, the appellant herein is 
entitled to a patent to Spad Xo. 3 Placer Claim. Thej only 
remaining question is as to whether the Leasing Act de¬ 
prived the appellant of this right to a patent given him by 
the prim- laws. The only pertinent part of the Leasing Act 
is Section 37 thereof providing as follows: 

1 

“That the deposits of coal, phosphate, sodium, 
oil. oil shale, and gas, herein referred to. in laudsj val¬ 
uable for such minerals, including lands and depjosits 
described in the joint resolution entitled ‘Joint resolu¬ 
tion authorizing the Secretary of the Interior to per¬ 
mit tlit' continuation of coal mining operations on [cer¬ 
tain lands in Wyoming,' approved August 1, 1|912, 
(Thirty-seventh Statutes at Large, page 1346), shall 
be subject to disposition only in the form and manner 
provided in this Act, except as to valid claims existent 
at date of passage of this Act and thereafter maintain¬ 
ed in compliance with the laws under which initiated, 
which claims may be perfected under such laws, jin- 
eluding discovery." j 


On its face the last clause of Section 37 expressly pro¬ 
vides that valid claims then existing (and it is conceded 
that Spad Xo. 3 was such a claim) are to be governed bv 
and perfected under such prior laws. 



In the subsequent divisions oi’ this brief we will more 
fully discuss the several statutes quoted in this division; 
and will show, we think, that this proviso means exactly 
what it says, viz., that valid claims existing on February 
25, 11)20, are exempt from the Leasing Act and remain un¬ 
der the operation of the prior laws, as theretofore. 


IV 


The Effect of Failure to Perform Annual Labor 

(a) Under Section 2324 Revised Statutes. 

The only provision for the performance of annual as- 
sessment work in the federal mining laws is found in Sec¬ 
tion 2324 Kevised Statutes, quoted in the preceding divi- 
mou of this brief and one <u* two subsequent amendments 
not here involved. This section was originally a part of 
the act of May 10. 1872. The first legislation by the Con 
gres* upon the subject of mining, being the act of 1866. con¬ 
tained no reference to annual assessment work. 

Section 2324 Kevised Statutes is complete in itself. It 
provides what must be done and the penalty for the failure 
to do what is provided. It is. therefore, a penal statute and 
as such under all the authorities must be construed strictly 
and in a manner as favorable to the person whose property 
is subject to be forfeited as is consistent with fair princi¬ 
ples of interpretation. It is of the particular class of penal 
statutes wherein the penalty is provided for an act not in 
itself malum in sc. It is not absolute nor automatic. It be¬ 
comes effective only if some other citizen relocates the prem¬ 
ises before the first locator resumes work. 

In construing an act of this particular character the 
courts have adopted the strictest construction. In United 
States r. Eighty-four Boxes of Sugar. 32 U. S. (7 Pet.) *453 
(*462) where a statute providing for the forfeiture on the 
part of importers in the case of the fraudulent listing of 
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imported merchandise was under consideration, tilt court 
said: j 

‘‘The statute under which these sugars werj? seized 
and condemned is a highly penal law. and should, in 
conformity with the rule on the subject, be construed 
strictly. If, either through accident or mistake, the 
sugars were entered by a different denomination from 


what their quality required, a forfeiture is 
eurred.” 


not m- 


In the United States v. B. & 0. Southwestern R, R. Co. 
222 U. S. 8 (13) the court held that a connecting carrier 
which received and transported quarantined livestock 
wholly within the state of Ohio was not subject to tjlie pen¬ 
alty provided under a statute prohibiting the transporta¬ 
tion of quarantined stock from one state to another and 
said: 


"But the general rule is that penal statutes must 
be strictly construed. It is a familiar rule arid need 
not be illustrated. * * * A criminal statute is 

strictly construed. Courts are not inclined tj> make 
‘constructive crimes.’ 


This principle is nowhere better illustrated tluin in a 
decision of the Supreme Court of the United States reported 
as United States v. Sheldon, 2 Wheat. 110 (15 U. Si 119). 

I 

In this case it appeared that Sheldon was indicted un¬ 
der a statute which provided that if any citizen j of the 
United States should transport "in any wagon, cart.j sleigh, 
boat or otherwise” any article of provision from thejUnited 
States to Canada "the wagon, cart, sleigh, boat or thje thing 
by which the said articles are transported, or attempted to 
be transported, together with tiie articles themselves, shall be 
forfeited.” This was an act to prevent munitions jof war 
from going to the enemv during the war of 1812. 

The action complained of was the driving of living fat 
cattle on foot into Canada. The court said that the case 
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lurried upon the question as to whether driving living entile 
was “a transportation of them, within tin* true intent and 
meaning of the law” and went on to point out “that the 
mischief L the same, whether the enemy he supplied with 
provisions in the one way or the other.” 

In it> opinion the court, after stating that the mischief 
was tin* same : in either case, continued “but this affords uo 
•.rood reason for construing a penal statute by equity, so as 
to extend it to cases not within the correct and ordinary 
meaning of the expressions of the law.” 

There could be no clearer case than the Sheldon case 
to show that a penal statute shall not, be extended by con¬ 
struction. Let 11 s for a moment put our minds on the state 
of facts in the Sheldon case: the United States was at war 
with England which owned Canada. The Congress passed 
a law for the forfeiture of munitions of war including pro¬ 
visions “transported ” into Canada. Public feeling would 
naturally condemn tin* thing done, quite irrespective of any 
law. If there ever was a case where there would be pres¬ 
sure upon a court to extend a penal statute by construction, 
the Sheldon case surely was such a case. Yet the Supreme 
Court stood adamant ami refused to so extend the law by 
construction. 

It has beejn in tin* light of this well established rule of 
construction that Section 2324 has been construed by the 
courts. The penalty provided in this section for the failure 
on the part of the owner of a mining claim to perform his 
assessment work within the assessment year has been con¬ 
fined strictly within the language of the statute. The rule 
has been firmly established that the owner of a mining claim 
does not lose his estate in such mining claim nor does such 
estate terminate upon such failure but that the only penalty 
resulting from such failure is the possibility that a third 
person may relocate the claim, provided always that such 
relocation takes place prior to the resumption of work upon 
his claim by the original owner. 
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In Belk v. Meagher (1SS1) 104 U. S. *279, supra, Mr. 
Chief Justice Waite speaking for the United States Su¬ 
preme Court said: 

“It seems clear to us that, if work is renewied on 
a claim * * * before a relocation is actually made, 

the rights of the original owners stand as they would 
if there had been no failure to comply with this con¬ 
dition of the Act. The argument * * * ojf the 

plaintiff in error is. that if no work is done * j * * 

all rights under the original claim are gone, but that 
is not, in our opinion, the fair meaning of the language 
which Congress has employed to express its will. As 
we think, the exclusive possessory rights of thej orig¬ 
inal locator and his assigns were continued * * * 

if, before another entered on his possession and relo¬ 
cated the claim, he resumed work * * *. j His 

rights after resumption were precisely what they would 
have been if no default had occurred.” 

The rule is again stated in Bingham Amalgamated Cop¬ 
per Co. v. Ute Copper Co. 181 Fed. 748, (750) C. C. L). jUtah 
1910, where it is said: \ 

“The contention is also made that, because the 
plaintiff failed to affirmatively show the performance 
of assessment work for its claim for the year 1908, it 
must be denied relief. A failure to perform the re¬ 
quired annual labor does not in and of itself work 
a forfeiture. It only permits a relocation. As the 
Abraham claim was located February 25, 1906, it can¬ 
not be considered a relocation of the plaintiff’s claims 
based on the failure to perform the annual labor for 


The language of the Supreme Court of the United States 

I 

in Belk v. Meagher quoted above was quoted and followed 
by the Supreme Court of New Mexico in Lacey v. Woodward 
(1S91), 5 X. Mex. 583. 25 Pae. 785, 786. The doctrine laid 
down in Belk v. Meagher has been followed by the Supreme 
Courts of all mining states. 


i 
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In Emerson, et al. r. McWhirter. et al (1901). 133 Cal. 
510, G5 Pac. 1036. 1038. the Supreme Court of California 
said : 

“We think these facts show resumption of work, 
within the moaning of the statute, and prevented for¬ 
feiture. Where a valid location of a mining claim 
lias been made, and work done thereon in good faith, 
possession maintained, and no evidence appears from 
which an intention to abandon mail be inferred , the 
courts should construe the law liberally, to prevent for¬ 
feiture. Indeed, this is the rule generallv as to for- 
feitnres. The courts are reluctant to enforce a for¬ 
feiture. deeming this class of penalties odious in law: 
* * ® " i Italics ours. •• 

The above cast* was quoted and followed in Madison, et 
al. v. Octave Oil Co. (190S). 154 Cal. 76S. 99 Pac. 176. where 
the court said, after quoting R. S. Sec. 2324: 

“It is not provided that a mere failure to comply 
with the statutory requirement shall terminate the lo¬ 
cator's right." 

In Field r. Tanner (1904). 32 Colo. 278. 75 Pac. 916. 
919. tin* Supreme Court of Colorado said: 

“It will be observed that failure to do the annual 
assessment work does not ipso facto work a forfeiture 
of a lode mining claim, but the same merelv becomes 
liable to forfeiture, which may be complete and final 
when the rights of third persons accrue. If, however, 
before such rights do attach, the original locator re¬ 
sumes work, the forfeiture is avoided. McGinnis et ad 
i's. Egbert. 8 Colo. 41. 5 Pac. 652. Belk vs. Meagher. 
104 U. S. 279, 26 L. Ed. 735.” (Italics ours.) 

In Knutson v. Fredlund (1910), 56 Wash. 634. 106 Pac. 
202, the court, quoting and following 2 Lindley on Mines (2d 
Ed.) Sec. 651. states: 

“Resumption of work at any time prior to the 
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i 

lawful inception of an intervening right prevents for¬ 
feiture. It does not restore a lost estate.*’ j 

i 

In Florence-Rae Copper Co. v. Kimbel (1915), 85 Wash. 
162, 147 Pac. 881, 885, the Supreme Court of Washington 
said, after quoting R. S. Sec. 2324: 

“A forfeiture does nut. ensue from the mejre fail¬ 
ure to comply with the law. It requires the interven¬ 
tion of a third party and a relocation of the ground 
before any forfeiture can arise. * * * Limilley on 

Mines (3d Ed.) Sec. 651. Resumption of work! at any 
time prior to the lawful inception of an intervening 
right prevents forfeiture. Belk vs. Meagher. 104 U. S. 
279, 26 L. Ed. 735.** j 

j 

No further citation of authority is needed to establish 
beyond any possibility of question the proposition that[ under 
the mining laws in compliance with which the claim ip ques¬ 
tion was initiated, the estate of the owner of a mining claim 
is not lost or terminated upon his failure to perform i assess¬ 
ment work upon or for the benefit of his claim within any 
assessment year. The limit of the penalty provided by such 
laws for the delinquency of the owner in this respect js that, 
while such default continues the claim is subject to relocation 
by a third person, provided the owner has not resumed work 
upon his claim before such attempted relocation. Ip other 
words, the default alone, however long continued, does j not in 
and of itself terminate the estate of the owner in his claim, 
but the estate of the original locator continues until two (things 
concur, namely, 

1. Default on part of the owner in the doing of 'assess¬ 
ment work, and 

2. The relocation of the claim by another whiU such 
default continues and before resumption of work upbn his 
claim bv the owner. 

The mining laws in compliance with which the claim in¬ 
volved in this case was initiated were expressly adopted with- 


i 

! 



out qualification by Section fS7 of the Leasing Act. In so 
adopting such laws the Congress adopted the universal con¬ 
struction given to such laws for over half a centurv. 


The mining laws as always construed deny the proposi¬ 
tion that the estate of the owner in a mining claim terminates 
or is lost upon his failure to do assessment work under Sec¬ 
tion 2.‘S24 Kevised Statutes. Xo such provision can be read 
into the Leasing Act by implication. After the passage of the 
Leasing Act. as before, the estate of the owner of a valid 
mining claim existent at the date of the passage of tin' act 
.•ojiiinuex to exist even after his failure to do assessment 
work on •>!* for the benefit of the claim in anv assessment 

vear. and such estate can onlv be terminated in the manner 

# • 

and under the conditions expressly provided in the mining 
la'.vs. 

(b) I he Hodgson cose. 

Of course, as might be anticipated in a subject which 
has so often received the attention of the courts, there are 
some cases in which inapt expressions have been used. For 
example, in the recent case of Hodgson r. Midwest Oil Co., 17 
Fed. < 2d) 71. it was said beginning on page 76: 

“From the foregoing it is clear that such original 
locator and his assigns was required as a condition sub¬ 
sequent to do the so-called ‘assessment work' periodi¬ 
cally, and upon failure so to do during any interval 
fixed by law. all possessory rights terminated. Ordi¬ 
narily, and in the absence of any withdrawal, the lo¬ 
cator would have the right to relocate, equally only, 
however, to any other person qualified to locate.” 


This language taken by itself would seem to run counter 
to all of the decisions heretofore cited in this brief but when 
the facts in the Hodgson case are examined it will be found 
that such case was ejectment by a prior locator against per¬ 
sons who had come into possession of the property and 
were maintaining such possession. Tin* case being eject 


inent. where the plaint ill' must rely on the strength of his 
own title, the court naturally sustained the demufrer be- 
cause of the failure of the plaintiff to allege his continued 
assevunent work up to the time of the bringing of jtlie suit 
(brought in l!12o and last assessment work done ip 1020'), 
there being no adequate legal excuse for the failurje to do 
the assessment work. The following quotation fifom the 
opinion taken from page 77 shows that the Ilodgsjon case 
was decided on the technical rules in regard to ejejetment: 

i 

I 

“Now, it seems to us elear that, if an adequate 
legal excuse for not doing the assessment work jor mak¬ 
ing the improvements is not stated in the petition, 
then the plaintiff has failed to state a cause of action 
in ejectment, for it is well settled that a failinj*e to do 
the work or have an adequate legal excuse automatic¬ 
ally terminates the locator's right of possession, and 
in the instant case would have terminated before the 
commencement of the action. The plaintiff, therefore, 
fails to plead the requisite title in himself tjo show 
right of recovery." 

j 

The Hodgson decision, therefore, is not out of j line on 
the facts although some of the expressions above; quoted 
arc not correct as general statements of law. 

(ci Distinction between “ forfeitarc*' and “ ayandon- 
no ni." 


In tiiis connection it is important to bear in niind the 
distinction between “forfeiture” and “abandonment.!' 

“Abandonment operates instantcr. Where a miner gives 
up his claim and goes away from it without any intention of 
returning, and regardless of what may become of it.| or who 
may appropriate it. an abandonment takes place, and the 
property reverts to its original status as part of the junoccu- 
pied public domain. It is then publici juris and open to lo¬ 
cation bv the first comer. Forfeiture does not occur until 
some one else enters with intent to relocate the property. 
Abandonment mav occur at anv time, even after fiill com- 
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pliance with the law as to performance of annual labor. For¬ 
feiture will only ensue upon the lapse of the statutory period, 
upon failure to represent the claim, and upon entry and lo¬ 
cation bv another/’ Lindlev on Mines 3d Ed. Vol. 2, See. 
• % 

G43. pages 1597-159S and cases there cited. 

in abandoning his claim the owner abandons all of his 
interest in such claim and all of the rights possessed by him 
as such owner. lie abandons the right to resume work on 
his claim. Immediately upon abandonment the claim be¬ 
comes a part ot' the public domain. Upon abandonment, 
therefore, claims even though validly existent at the date 
of the pas-age of the Leasing Act and even though prop¬ 
erly maintained after the passage of the Leasing Act, would 
become part of the public domain and immediately become 
subject to the provisions of the Leasing Act and be with¬ 
drawn from tlu* operation of the general mining laws and 
subject to disposition only in accordance with the pro¬ 
vision- of the Leasing Act. 

But no claim is abandoned when the owner simply al¬ 
lows his assessment work to become in default without any 
intention of abandoning his claim but with the intention of 
exercising his right to resume assessment work on such 
claim at a later date. Assessment work mav be in default 
yet if the owner has no intention of abandoning his claim, 
such claim does not become public domain or publici juris , 
but the owner's estate in his claim continues subject to be 
divested but only and strictly within the provisions of Sec¬ 
tion 2324. Revised Statutes. Such a divesting of the owner 
of his estate would be a forfeiture. 

The distinction between abandonment and forfeiture is 
nowhere better stated than in the case of Justice Mining 
Company r. Barclay 82 Fed. 554. 559. where Judge Hawley 
held that although the owner of a mining claim had failed 
to do his assessment work within the prescribed time so 
that the claim was subject to relocation, yet if before any 


such relocation by another he resumed work, any attempted 
subsequent locations were invalid. Judge Hawley says: 

| 

“It is a well-settled principle of law that abandon¬ 
ment of property is always a question of intention. It 
is a voluntary act. The property in question was never 
abandoned by complainant. It always asserted. claim 
to the ground. There is no evidence in the record 
which indicates any intention on its part to give up 
its right to this particular ground. Forfeiture may 
occur by failure to comply with some positive require¬ 
ment of the statute, or of the mining rules or regula¬ 
tions, if the statute or rules provide that such jfailure 
shall work a forfeiture of the claim. Forfeitures!;, how¬ 
ever, are not, as a general rule, favored by law. A 
forfeiture of a mining claim cannot be established ex¬ 
cept upon clear and convincing proof of the failure 
of the owners of the claim to have the work djone or 
improvements made to the amount required by law, 
Hammer v. Milling Co.. 130 U. S. 291 301, 9 Sup. Ct. 
548 .” 


In Mount Diablo Mill & Mining Co. v. Callison etjal., IT 
Fed. Cas. 918 (923). Case No. 9886, 5 Sawy. 439, d| Morr. 
Min. Reps. 616. the plaintiff brought action to itecover 
possesion r, ‘ a mining claim which defendant asserted he 

i 

had located subsequently* in an alleged forfeiture iof the 
claim bv the plaintiff. The forfeiture was asserted upon the 
alleged lack of the required amount of assessment work upon 
the claim in the year 1877. In holding that the pfaintiff 
had done sufficient work and refusing to declare a forfeit¬ 
ure the Court said: 


“The evidence altogether refutes the idea that 
there was any abandonment in fact, or any intention 
to abandon the Dinero claim on plaintiff’s part.| There 
can be no doubt from the evidence that sufficient work 
was done on the Dinero claim to hold it down fo 1876 
and 1877. But however that may be. it is conceded 
that under the statute, if sufficient work wafc done 


(luring the year 1677 to hold it, then there was no for¬ 
feiture. The whole question, therefore, on this branch 
of the case, is, whether in the year 1677 one hundred 
and forty dollars worth of labor was performed, or im¬ 
provements made on the Dinero claim. If not, the 
claim was subject to relocation in February, 1676, by 
defendants, otherwise not. * * Forfeitures have 

always been deemed in law odious, and courts have 
universally insisted upon the forfeiture being made 
clearly apparent before enforcing it. Equity often in¬ 
terferes to relieve against forfeitures, but never to di- 
wst estates bv enforcing them." 


In Hammer v. (iarfield Mining and .Milling Company 130 
l\ S. 291. .‘»oi. Mr. Justice Field speaking for the Court says: 

“As to the alleged forfeiture set up by defendant, 
it is sufficient to say that the burden of proving it 
rested upon him: that the only pretense of a forfeit¬ 
ure was that sufficient work, as required by law, each 
year, was not done on the claim in 1662: and that the 
evidence adduced by him on that point was very 
meagre and unsatisfactory, and was completely over¬ 
borne by the evidence of the plaintiff. lUlk v. Mcayhcr. 
104 l\ S. 270. A forfeiture cannot be established ex¬ 
cept upon clear and convincing proof of the failure 
of the former owner to have work performed or im¬ 
provements made to the amount required by law." 

The facts in the ease at bar completely negative any 
abandonment of Spad Xo. 3 claim. Work intended as assess¬ 
ment work for tin* benefit of this claim and for all of the 
other claims in the group was done in the fall of 1920 upon 
Spad claims 4. 5 and G. The value of this work was in ex¬ 
cess of £600.00. Affidavits of annual labor embracing all of 
the claims in the group were filed in the late fall of 1920 in 
accordance with the provisions of the Colorado statute upon 
the subject. If there had been any intention to abandon Spad 

i 

claims 1, 2 and 3 on which no assessment work was done for 
the assessment year 1920. why should the locators have put 
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upwards of $650.00 worth of assessment work on Spad!claims 
4, 5 and 6 when assessment work to the amount of $100 for 
each of those claims or $300 worth of assessment work would 
have been sufficient to have held those particular claims? Why 
should they have filed the affidavits of labor as to claims 1, 
2 and 3, under the provisions of the Colorado statutes?' Why. 
again, should they have done assessment work on each! of the 
claims in each succeeding year if there had been any inten¬ 
tion at anv time to abandon anv one of the six claims: in the 

* * i 

group? These questions admit of but one answer and!that is 
that the claim in question was never abandoned. 

(d) No steps ever taken bjj Government or am/ third 
person to have forfeiture declared prior to resumption of 
ivork. 


No .steps were taken by the Government or by anl* third 
person in the interval between the expiration of the 1920 
assessment year and the resumption of work on th<| claim 
itself in the year 1921 to have a forfeiture of the chjim de¬ 
clared on the ground of the alleged insufficiency of the 1920 
assessment work. Therefore, as we have demonstrated in 
the foregoing divisions of this brief, the resumption of work 
removed tin* possibility of forfeiture. 


When the Leasing Act went into effect on February 
25 . 1920 . the claim in question was a valid existenj claim 
expressly excepted from the operation of the act jby the 
language of the act itself. Consequently, even though the 
act at the moment of its passage had the effect of withdraw¬ 
ing from entry under the general mining laws all lands cov¬ 
ered bv claims theretofore abandoned, it had no effect what- 
soever upon the claim involved in this case. It wasf not a 
location or a relocation of the claim to take effect jin the 
future if the owner of the claim should fail to do hisjassess¬ 
ment work. As stated in Belk v. Meagher 104 U. jS. 279 
(2S5), “A location to be effectual must be good at the time 
it is made.” 






2b 


After the passage of the Leasing Act the owner of the 
claim had the right to maintain his claim and to perfect it 
under the same conditions as before. His annual assess¬ 


ment work might become in default, but his estate in his 
claim would not be lost or terminated merely by reason 
thereof. lie had the right to resume work and preserve his 
estate at anv time before his claim was “relocated." that 
is. before third persons or the Goverment itself took affirma¬ 
tive steps to initiate proceedings in which his claim might 
be declared forfeited. 


The mer** existence of the Leasing Act did not constitute 
tin* initiation of any Mich proceedings. After its passage, 
as before, the Government during default in the matter of 
annual assessment work and before resumption of work 
might take steps to terminate the claim. Such steps, how¬ 
ever. would necessarily have to be authorized and limited 
by tin* provisions of the mining laws under which the claim 
had been initiated and was being maintained. 1’ndcr such 
laws, in the absence of a relocation or its equivalent, the 
owner's estate in a mining claim continued even after de¬ 
fault in annual assessment work and the owner could com¬ 


pletely prevent any forfeiture based on such default by re¬ 
suming work on his claim before entry by another. The 
Leasing Act no more constituted such entry than would the 
resolution in the mind of a third person to relocate a claim 
in default not followed up by a single overt act. A person 
might know of mining claims in a mining district which 
were in default in the matter of annual assessment work. 


He might have walked over such claims at some prior date 
and have seen the mineral thereon. He might declare that 
lie made up his mind to relocate all of the claims in the dis¬ 
trict so in default but such general declaration would avail 


him nothing if not followed up by actual entry upon particu¬ 
lar claims and the posting of notice of his location on such 
particular claims (Deeney r. Milling Co. 11 X. M. 279). 

In the case at bar the owner resumed work upon his 
claim in 1921 without any overt act to have the claim for- 
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feiteei having been taken in the interval between the Expira¬ 
tion of the 1920 assessment year and the date when such 
work was resumed, either by the Government or by any third 
person. lie thereby preserved his estate and destroyed the 
possibility that it might be terminated because of alleged 
insufficiency of the 1920 assessment work which he hail done 
for the benefit of the claim. 

I 

Any other construction of the Leasing Act would allow 
tiie Government to play tast and loose with its citizens. An 
owner might do his assessment work in good faith yCar af¬ 
ter year as tiie owner did in the case at liar, without remon¬ 
strance by or upon the part of the Government, investing 
hundreds of dollars in assessment and patent work. .When 
he had completed the required patent work he would apply 
for patent only to be told that, while he had in fact done 
the required amount of patent work, yet he had lc^st his 
claim manv vears before because in a particular year the as- 
sessment work which he did. in tin* opinion of the inspector 
reporting upon the patent application, was a few dollars less 
than $100 worth, or was not work of the character Which 
the inspector would have done had he been doing it. Ilf per¬ 
mitted to retake the claim as improved by the work <j)f the 
owner under such conditions the Government would be tak¬ 
ing property in direct violation of the provisions (if the 
Constitution of the United States. An individual would lx* 
estopped to do this: and the Government ought not to claim, 
rights which would be inequitable in an individual. 


Since early in 1920 tin* Government has had many in¬ 
spectors constantly in the field. Immediately upon tile ex¬ 
piration of any assessment year, if any one of these inspec¬ 
tors had been of the opinion that a claim was in default in 
the matter of assessment work, such inspector could have 
filed a protest, and a forfeiture, if supported by the evidence, 
could have been declared. Having permitted the ownjer to 
resume work upon his claim without having taken any abtion 
within the period when the alleged default existed, ther Gov- 
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eminent has lost the opportunity of taking advantage of 
such alleged default and the owner has preserved his claim 
under the provisions of the mining laws: and is entitled to 
the express provision of the Leasing Aet that such “claims 
may he perfected" under the prior laws. Such a construc¬ 
tion of the Leasing Act permits it to stand side by side with 
the general mining laws and allows full force and effect to 
he given to both. Any other attempted construction is un¬ 
constitutional and unwarranted. 


V 


Congress Did Not Attempt By the Leasing Act to 
Take Away the Right of Resumption of Work 

What we have said in the foregoing divisions of this 
brief applies with equal force in the discussion of the right 
to resume work expressly granted by Section 2324 Revised 
Statutes. This valuable right of the owner of a mining 
claim is preserved to such owner by tin* Leasing Act. Such 
owner has the right under Section 2324 Revised Statutes to 
prevent the loss or termination of his estate in his mining 
claim not only by doing annual assessment work within the 
assessment year!but by resuming such work at any time af¬ 
ter the expiration of the assessment vear and before anv re 
location of his claim. That this right of resumption of work 
is a valuable right in the owner of a mining claim admits 
of no question. While a stranger attempting to relocate a 
claim must perform all of the initial requirements, conditions 
precedent t<> a location, the owner in resuming work upon 
his claim need do nmu* of these things. lie grasps his pick 
from the ground where he has dropped it and resumes his 
work at the point where he left it. The effect of such re¬ 
sumption of work is to continue the estate of the owner in 
all its original vitality. By resuming his work the owner 
simply removes the possibility that lie may lose his claim to 
a re-locator. 


In the words of the Supreme Court in Belk v. Meagher 
104 U. S. 279 (282) which we have quoted above: 

i 

4i As we think, the exclusive possessory right^ of the 
original locator and his assigns were continued’ with¬ 
out any work at all. until Jan. 1, 1875, and afterwards 
if, before another entered on his possession and relo¬ 
cated the claim, he resumed work to the extent re¬ 
quired by the law. His rights after resumption were 
precisely what they would have been if no default had 
occu rred." 


In the North Noonday Mining Co. v. Orient Mining Co. 
1 Fed. 522 (536), Judge Sawyer, who deservedly rankjs high 
in the respect accorded to his decisions on mining law! says: 


“The statute requires .^100 in value of work to bo 
done on each claim located after May 10, 1872, in each 
year, in order to hold it: and. in default of such! work 
being done, authorizes the claim to be relocated by 
other parties, provided the first locator has hot re¬ 
sumed work upon it. But ii‘ the first locator rejsumes 
work at any time after the expiration of the yeir, be¬ 
fore other rights attach in favor of relocators, lie* pre¬ 
serves his claim. 

i 

“The statute nowhere authorizes a person t<j> tres¬ 
pass upon or to relocate a claim, before properly lo¬ 
cated by another, however derelict in performing the 
required work the first locator may have beep, pro¬ 
vided he has returned and resumed work, and ^s act¬ 
ually engaged in developing his claim at the tinjie the 
second locator enters and attempts to secure the 
claim." 


Additional cases announcing the same rule might jbe al¬ 
most indefinitely multiplied but their effect could b<^ only 
cumulative. The quotations from the above cases cjcarly 
and finally state the law ns to the effect of resumption of 
work. 


The Leasing Act. as to claims existent at the date of tlu* 
passage of the net. retained without qualification the mining 
laws under which the claims were initiated. Thereby the 
valuable right in the owner to preserve his property by re¬ 
suming work thereon prior t<> hostile entry by another be¬ 
came an integral part of the Leasing Act so far as existent 
claims were concerned. The Congress would have had no 
more power to destroy the right of resumption of work as 
to these existent claims had it attempted to do so. which it 
did not. than it would to have destroyed by the Leasing Act 
any other essential attribute of the claims. 


The right of the owner who mav be in default as to as- 
sessment work to preserve his property by resuming assess¬ 
ment work upon his claim at any time before adverse action 
is commenced looking to the forfeiture of such claim, and 
thereby prevent any forfeiture, is an inherent part of every 
mining claim existent at the date of the passage of the Leas¬ 
ing Act and preserved by Section 37 of the act. 


The passage of the Leasing Act had no effect whatso¬ 
ever upon claims existent at the date of its passage. Every 
right which the owner of such claims had under the mining 
laws in compliance with which such claims had been located 
remained in such owner as before. One of such rights was 
the right to resume work on his claim after default in assess¬ 
ment work and before any advantage had been taken of 
such default by any third person, and thereby preserve his 
property. The Congress must be held to have appreciated 
the advantages which the owner of mining claims had under 
the existing law and to have intended the owner of mining 
claims to continue to enjoy such advantages. 


There have been instances when the Congress did not 
intend to permit the right of resumption of work: but when 
Congress so intended, express provision to that effect was 
made. An instance was the act of March 2, 1907, c. 2559 
34 Stat. 1243 (U. S. Comp. St. Supp. 1909 P. 552^ which 
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amended the laws governing labor or improvements! upon 
mining claims in Alaska. This last mentioned act provides 
for at least $100 worth of labor to be performed or improve¬ 
ments to be made on or for the benefit of every niining 
claim in the District of Alaska during each year and for the 
filing of an affidavit showing the performance of such labor 
or the making of such improvements and containing certain 
specified statements. The act then further.provides: ; 

“And upon failure of the locator or owner o|f any 
such claim to comply with the provisions of this act, 
as to performance of work and improvements,j such 
claim shall become forfeited and open to local icin by 
others as if no location of the same had ever! been 
made." | 

This act was construed in the case of Thatcher v. Bjrown 
190 Fed. 708 ( 710). 


The Court quotes the special act above quoted and also 
Section 2324 Revised Statutes and saws: 


“ It will be seen that by both the acts above quoted 

the annual assessment work is required to be dono 

‘during’ the vear. But bv the former act a failure to 

. . | 

complete such work within the year while rendering 
the ground open to relocation, was not declared to 
work a forfeiture of the locator's rights*, o.n theicon¬ 
trary. he, together with his heirs, assigns or legal I rep¬ 
resentatives, was expressly given the right to resume* 
work upon the claim after such failure to complete it. 
provided no other location be made in the meantime. 
Bv its act of March 2, 1907. however. Congress, while 
conferring upon locators in Alaska a privilege ! not 

given bv Section 2324 of the Revised Statutes, toj-wit. 
« 

a provision permitting Alaskan locators to file fori rec¬ 
ord an affidavit showing the performance of the requir¬ 
ed annual assessment work, which affidavit should be 
prima facie evidence of such performance, expressly 
declared that, upon the failure of the locator or o\^ner 
of any such claim in Alaska to comply with the jpro- 


visions of the act as to the performance of work ami 
improvements. ’Mich claim shall become forfeited and 
open to location by others as if no location of the same 
had ever boon made." 


“Both acts expressly require $100 worth of work 
or improvements to be done or made on »»r for the bene¬ 
fit of each claim during each year. But the conse¬ 
quences of a failure to complete such work or improve¬ 
ments within the vear are differcntlv declared, and 

• • 

such differences are irreconcilable. In the earlier act 
such failure is not declared to end the locator's rights: 
but lie is thereby given the rijrht to resume the work 
after tlie expiration of the year, provided there has 
been no other location meanwhile. Bv the later act 
no such permission is accorded, and there is therein an 
express declaration that such failure works a forfeit¬ 
ure of the claim. To that extent tin* prior law. so far 
as it affects claims in Alaska, was necessarily repealed 
bv the latter one." 


We have already pointed out. however, that the Leas¬ 
ing Act not only contains no provision for a self-executing 
forfeiture, but on the contrary expressly provides for the 
perfecting of claims under the general laws. 


VI. 

Where a Statute Can Be Construed in Two Ways, 

That Construction is to Be Preferred Which 
Avoids Constitutional Questions 

Another well established principle, which should be 
controlling: here, is that in the presence of two possible con¬ 
structions of a statute, that one which raises serious consti¬ 
tutional questions will be avoided. 

This does not mean that the courts must decide that a 
given construction would be unconstitutional before discard¬ 
ing it: it simply means that where one meaning raises in the 
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mind serious questions of constitutionality, that meaning 
will be cast aside and the other meaning free from those 
questions will be taken. 

j 

I 

Here, again, possibly the real reason back of the rule 
is the necessary deference that must, in our system jof Gov¬ 
ernment. be shown one department by another. 


The courts will be loath to attribute to Congress tho 
intent to adopt statutes of doubtful constitutionality. Con¬ 
gress is subject to the Constitution, as are all the other 
branches of the Government—it presumably intends to keep 
within the fundamental law. A sinister motive, or tjie pass 
ing of a statute in ignorance, or in disregard of the 
tution will not be liirhtlv or willinglv attributed to 


Consti- 

it. 


Furthermore, the power of the courts to hold Unconsti¬ 
tutional the Acts of Congress was a power which the great 
Chief .Justice proclaimed, but one which even to this day is 
not willingly acquiesced in by a certain portion; of our 
people. 

The rule to which we have referred, however, lhat the 
construction which avoids the serious constitutional|difficul¬ 
ties will be adopted, is one that both courts and popular sen¬ 
timent support. 


The rule was only recently affirmed by Mr. Justjice Van 
Devanter in Panama Railroad Co. r. Johnson. 264 Ui S. 375. 
as follows (p. 3901 : 

' i 

I 

“But. as this Court often has held, ‘a statute must 
be construed, if fairly possible, so as to avoid uot only 
the conclusion that it is unconstitutional, but aUo grave 
doubts on that score.’ 

Mr. Justice Holmes used the same language and fol¬ 
lowed the same rule in United States v. Jin Fuey Mov, 241 
I'. S. 394. 401. 60 h. Ed. 1061. 1064. 








Mr. Justice White, in United States ex rel Atty. Gen. v. 
Delaware & II. Co.. 213 C. S. 366, 407. 53 L. Ed. 83G. 849. 
said: 

“the rule plainly must mean that where a statute is 
susceptible of two constructions, by one of which grave 
and doubtful constitutional questions arise and by the 
other of which such questions are avoided, our duty is 
to adopt the latter.” 

In the western oil shale fields in Colorado. Wyoming 
and Utah a relatively small portion of oil shale land was 
held under valid placer mining claims at the date of the. 
passage of the Leasing Act. The possessory mining titles 
are property rights of substantial value. Upon them thou¬ 
sands of dollars have been expended by the oil shale pi¬ 
oneers in attempting to develop these new mineral lands. 
For the Government now to declare that these possessory 
mining titles are by the Leasing Act forfeited to the United 
States must at least raise serious doubts as to whether just 
compensation should not have been also provided to these 
owners. 

Mr. Justice Van Devanter, then solicitor for the De¬ 
partment of the Interior, said, concerning mining claims 
within the Yoscmite National Park '25 L. D. 48 > : 

“The right to the possession and use of such a 
claim and ultimately to perfect title to the same in 
accordance with the mining laws was a property right 
and was * * * protected by the constitutional 

guaranty that private property shall not be taken for 
public use without just compensation.” 

It will be noted that when R. $. Sec. 2324 was enacted 
<>n May 10. 1872. Congress expressly avoided raising a simi¬ 
lar constitutional question by providing that on all claims 
located prior to May 10, 1872. the $10.00 annual labor re¬ 
quirements of the former laws would be continued. Wo 
submit that a careful reading of See. 37 of the Leasing Act 
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in tin* light of tlu' decisions reviewed shows that Congress 

i ° 

likewise intended to avoid serious constitutional difficulties 
by continuing 1 all the general mining laws in force toi claims 
located prior to the Leasing Act, including the owner's val¬ 
uable right to prevent a forfeiture by resumption of work. 

We believe it obvious that serious constitutional ques 
tions would arise if the Leasing Act were to be so construed 
as to forfeit possessory mining titles ipso facto uponj failure 
to perform work, since such failure under the mining laws 
as previously construed did not cause a forfeiture. jOn the 
other hand, if Section 37 be construed as we contend it 
should be construed, these constitutional questions do not 


arise. 


VII. 


Government Not Remediless 

i 

Hut. ii may be argued, the Leasing Act prohibits any 
location of oil shale placer claims from and after its pas¬ 
sage; with the danger of a relocation of his claim removed, 
tlu* owner of an oil shale placer claim existent at the date 
of the passage of the act need never do any more ;assess- 
nient work upon such claim but may hold the same indefin¬ 
itely: such could not have been the intent of the Congress, 
and therefore, to avoid such a situation it must be held that 

i 

the Leasing Act does not mean what it says, the settled con¬ 
struction of the mining laws must be overturned, and valu¬ 
able property rights must be destroyed. This contention 
was made before the Department and in the Court |below. 

1 

Even if the condition supposed did result from a |proper 
construction of the Leasing Act and the mining liaws it 
would have to obtain and it could not be avoided by at¬ 
tempting to rewrite the statutes by construction, and 
thereby violating the Constitution of the United States in 
so doing. 


i 

I 

i 
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linn for patent and the claim was held null and void on the 
grounds of lack of discovery and no evidence that the land 
embraced within the claim was mineral. In this latter case 
the claim after it had been located had been included in a 
forest reserve and a portion of it had been included in a 
subsequent monument reserve under the law creating which 
latter reserve valid mining claims theretofore acquired were 
saved from the operation thereof. 

Again, any third person who wishes t<> obtain a lease, 
in accordance with the provisions of the Leasing Act to the 
particular ground embraced within tin* limits of a mining 
claim, the assessment work upon which may be in default, 
mav. at any time while such default continues and before 
the resumption of work upon his claim by the owner, make 
application for a lease. Such application at once raises th« 
question as to tin* validity of tin* claim. In such a proceed¬ 
ing the Department of the Interior has full power, if the 
facts >o warrant, to declare the termination of the mining 
claim and issue the lease. 

Tlu* question may likewise he raised and determined at 
the instance of a third person who has initiated rights un¬ 
der laws other than the mining laws to the ground embraced 
in the mining claim. This possibility remains open because 
Section ‘17 of the Leasing Act provides the exclusive method 
of disposition of the mineral deposits only, and does not 
prohibit surface agricultural entries. 

It is thus apparent that a condition wherein an owner 
can hold a mining claim indefinitelv without doing anv 
assessment work upon or for the benefit of such claim is 
not created bv the Leasing Act. The owner of a mining 
claim may have and enjoy every right and privilege which 
he had and enjoyed under the mining laws in compliance 
with which he initiated his claim, but if he fails to do his 
annual assessment work he is still liable to lose his claim as 
the result of proceedings begun during the period within 
which his default in the matter of assessment work con- 
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tinues. While the Leasing Act may prevent a rejloeator 
bringing such proceedings the act itself creates another 
class of persons, to-wit. lessees, who may commence such 
proceedings by applying for leases, and it takes away none 
of the powers of the Department of the Interior to institute 
proceedings itself t<> have a mining claim declared nijill and 
void. j 

VIII. ! 

1 

i 

i 

Conclusion 

i 

i 

A situation of the utmost gravity is disclosed lj»y the 

pleadings in the ease at bar. A citizen of the United Btates 

. ... i 

has by departmental decision been deprived of his j prop¬ 
erty without due process of law and in violation of hijs con¬ 
stitutional guarantees, as tin* result of the erroneous con- 
-’ruction placed by the Secretary of the Interior upon,three 
statutes of the United States, to-wit: Section -*524 amjl Sec¬ 
tion Revised Statutes ami Section M7 of the Leasing 

Act. | 

In paragraph 4 of iiis Response to tile Rule to Show 

i 

Cause in tin* Court below, tin* Secretarv of the Interior, eon- 
tends: “that the provisions of the Leasing Act, without 
more, operated at a time when the tract involved wa$ un¬ 
der no valid existing elaim in favor of plaintiff." to with¬ 
draw said land from the operation of the mining (laws. 
This contention contains the assumption of lad that at some 
time since the enactment of tin* Leasing Act, the tract, ‘‘was 
under no valid existing elaim in favor of plaintiff." The 
basis of this assumption of 1'aet is tin* contention of! the 
Secretary in paragraph : > of tin* Response to the effect “that 
plaintiff has failed to maintain his original right to j the 
placer mining claim involved, in that In* has omitted to per¬ 
form the labor at tin* time provided therefor by law. land 
thereby lias permitted such claim to lapse." 

i 

From the above quotations it is clearly apparent that 
the Secretarv has misread each of the statutes above;re- 


i 
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ferred to. He has read into Section 2324 a forfeiture not 
provided by the statute itself and lias read out of that sec¬ 
tion the right of resumption of work. He has carried this 
fundamental erroneous construction of Section 2324 into 
his reading 1 of Section 2325 and Section 37 of tin* Leasing 
Act, and lias made it the sole basis of his refusal to issue 
a patent to the appellant herein to the mining claim in¬ 
volved in this case, lb* has overlooked entirely the posi¬ 
tive provision of Section 37 that valid claims existing at the 
date of the. passage of the Leasing Act “may be perfected 
under such! laws." referring to tin* prior laws. 

The assumption that there ever was a time when the 
tract involved herein “was under no valid existing claim" 

is whollv false. There mav have been a short interval whet* 

« • 

the annual assessment work upon the claim was in default 
but we have shown by the authorities that the mere non- 
performance of assessment work within the assessment year 
does not in and of itself have any effect whatsoever upon 
the mining claim on which such default in annual labor is 
made, but, on the contrary, that such mining claim contin¬ 
ues in all its original vigor up to the instant of relocation 
by a third party: that it is the relocation during the period 
of default, and not the mere default itself which terminates 
the estate of the original locator: and that if at any time 
during the period of default and prior to any attempted re¬ 
location by a third party the owner of the claim resumes 
work thereon he preserves and continues such claim and hi" 
estate therein and removes the possibility of relocation there¬ 
of and the 'consequent forfeiture of his estate. 


The mining claim involved in the case at bar was val- 
idlv located under the mining laws as thev existed at the 
date of such location. On Februarv 25. 1920, the date of 
the passage of the Leasing Act. the claim in question was a 
‘"valid claim existent." and as such was expressly recog¬ 
nized and preserved by Section 9,7 of the Leasing Act, and 
expressly excepted from the operation of said act. and kept 
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subject to the prior laws, and t<> Ik* “perfected under such 
laws. ^ The only provision ior annual assessment workj con¬ 
tained in the mining laws under which the claim in [ques¬ 
tion was located is to be found in Section -324 Revised 
Statutes of the I'nited States and the only penalty provided 
in said section for the failure to perform annual labor wjithin 
the assessment year is that the claim upon which suchj fail¬ 
ure occurs “shall be open to relocation in the same manner 
as if no location of the same had ever been made, provided 
tliat the original locators, their heirs, assigns, or legalj rep¬ 
resentatives. have not resumed work upon the claim after 
failure and before such location." 

i 

Section 37 of the Leasing Act neither added to thej pro¬ 
visions of Section 2324 nor took away any of such provisions. 
The penalty for default in assessment work remained! the 
same after tin* passage of the Leasing Art as it had been 
before, that is. the possibility that, during the period of de¬ 
fault some third person might relocate tin* claim and thereby 
terminate the estate of the original locator. The valujable 
right of resumption of work with its resultant effect of re¬ 
moving the possibility of relocation by a third person jwas 
preserved by the Leasing Act. We have shown thjit a 
mining claim is property in “the highest sense of the terjm." 
The right to preserve such property by resumption of wjork 
thereon after default in assessment work and before attempted 
relocation thereof by a third person during the period of I de¬ 
fault is a valuable incident of such property and is in jand 
of itself a pro pert v right. 

! 

The pleadings in tin* case at bar show that, if the owner 
of the claim in question made default in the assessment 
work upon the claim and allowed such default to continue 
for a brief period, lie resumed work upon the claim before 
any attempted relocation of the claim was made by any ]j>er- 
son. and before any other proceeding to terminate his estate, 
and therefore, that the owner preserved his claim under jthe 
provisions of the mining laws and of the Leasing Act. ! 



44 


;>•!; a construe*ion of tin* Leasing Act is the proper, 
uatura: construction of the language thereof, and allows the 
act to operate side by side with the mining laws as they 
existed at the date of the passage of the Leasing Act. We 
have shown that such a eonstruetion does not remove tin* 
necessity on; the part of the owner of a mining claim of per¬ 
forming annual assessment work to preserve such claim hut 
that, during a period of default and before resumption of 
work thereon, tin* claim is subject to be taken away from 
liit* owner cither by the Government or by a third person. 
V* e have .shown that such a construction will avoid the grave 
constitutional questions which are immediately presented 
by the construction contended for by the Government. 

Section 232b provides tin* conditions under which pat¬ 
ent shall issue, that is: the conditions under which tin* claim 
"may be perfected.” Admittedly all ol such conditions have 
been fully complied with in the case at bar. Section 2324 
provides for iiir dohm of annual assessment work on mining 
claims and the penally for default therein and the manner 
in which tiie possibility of the enforcement of such penalty 
may be removed. Section 37 of the Leasing Act provides 
that valid mining claims existent at the date of its passage 
may be maintained thereafter in accordance with laws un¬ 
der which initiated and "perfected under such laws.” The 
existence of the facts and circumstances under which Sec¬ 
tion 2325 provides for the issuance of a patent being admit¬ 
ted, as they are in this case, there is no discretion committed 
to the Secretary of the Interior as to whether he will '>*• 
will not issue such patent but the issuance of such patent is 
a pure ministerial act which the statute in positive language 
lays upon him. 

The Secretary, however, has refused to follow the com¬ 
mand contained in Section 2325, and he bases his refusal 
upon Section 2324 and Section 37 of the Leasing Act. Neither 
of these last, two statutes vests any discretion in the Sec¬ 
retary, and the construction which ho places on said statutes 
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is of no more authority than the construction placed thejreon 
by a private person. It is clearly within the power off the 
courts to declare the true intent and meaning of these 
statutes. We have shown that the construction placed hpon 
these statutes bv the Seeretarv is whollv erroneous andjthat 
his action based on such erroneous construction results i|n an 
invasion of the constitutional rights of the appellant, j 

We respectfully submit that the trial court erre|d in 
failing to issue a writ of mandamus directed to the S(»cre- 
tary of the Interior to issue and deliver patent to th^ ap¬ 
pellant as prayed. 

j 

Respectfully submitted. 

CHARLES S. THOMAS. | 
CHESTER I. LONG. j 

MALCOLM LINDSEY. 

LANG DON H. LARWILL.j 
PETER Q. NYCE, ! 

Attorneys for Appellant. 

i 

i 

i 

i 


i 

i 

i 

i 

i 

i 

i 

I 

i 

i 

i 

i 

I 

j 

i 

I 





I 




i 

In the Court of Appeals for the 


District of Columbia 

| 

*" i 

i 

No. 4823 

i 

I 

i 

• i 

I 

UNITED STATES OF AMERICA, 
DISTRICT OF COLUMBIA 



UNITED STATES EX REL. EMljL. L. KRUSI1NIC, 

APPELLANT 


VS. 

I 

■ i 

ROY O. WEST, AS SECRETARY (j)F THE INTERIOR 


BRIEF FOR APPELLANT 

I 


C. S! THOMAS, 

G. Iv. THOMAS, 

Attorneys for Appellant. 


THC BRA0F0*3*K0BIN3CN PTC. CO., OCNVCR 






INDEX 


Page 


Statement . 3 

No Repeal of Former Statute. 4 

Forfeitures Alien to Mining Legislation. 5 

Department Without Jurisdiction Over Assessments. 6 

Basis of Departmental Action. 7 

Patent Work. 8 

Legislative Construction. 0 

Spirit of the Law. 10 

The Hodgson Case, 17 Fed. (New) 71. 11 

Kuntsen v. Fredlund. 12 

C. S. v. Water Power Co. 13 


Interests Involved 


14 















i 


i 

i 


In the Court of Appeals for the 
District of Columbia 

i 

I 

_ I 

i 

No. 4823 

i 
! 

UNITED STATES OF AMERICA, 
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UNITED STATES EX REE. EMIL L. KRUSHNIC, 
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ROY 0. WEST, AS SECRETARY OF THE INTERIOR 
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BRIEF FOR APPELLANT 


This statement is designed to amplify in the briefest pos¬ 
sible terms the principal brief for appellant, supplemented by 

one or two features of the controversy. 

* 

For convenience, Section 37 of the Leasing Act is Quoted, 
and the exception italicized: | 

i 

‘‘That the deposits of coal, phosphate, sodium, 
oil, oil shale and gas, herein referred to, in lands val¬ 
uable for such minerals, including lands and deposits 
described in the joint resolution entitled, ‘Joint Res¬ 
olution authorizing the Secretary of the Interior to 
permit the continuation of coal mining operations on 
certain lands in Wyoming,’ approved August 1, 1912, 
shall be subject to disposition only in the form ahd 
manner provided in this act, except as to valid claims 
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existent at date of passage of this act and thereafter 
maintained in compliance with the laws under which 
initiated , ifhich claims mag he perfected under such 
laics , including discoverg." 


Inasmuch as the main briefs define the meaning of the 
term “valid claims,” as contra-distinguished from “perfected 
claims,” I need only to emphasize the distinction between 
them. 


NO REPEAL OF OLDER STATUTE 

The Leasing Act does not repeal the Mining Act of 1872 
and its amendments, either expressly or by implication. It 
merely circumscribes their operation by denying their privi¬ 
leges to certain; specified lines of mineral deposits lying within 
the public domain and heretofore subject to discovery and 
location under that statute. These are bv the Leasing Act 
withdrawn from private acquisition, except as to valid claims 
existent on February 25, 1920. As to them, the older mining 
acts are continued and made applicable in all respects as 
though the later act did not exist. The valid claims thus ex¬ 
cepted from the operation of the Leasing Act must be treated 
precisely as other valid claims, whatever their character, 
which have been or may be located on the public mineral do¬ 
main under this older law outside of the withdrawn classes of 
deposits. In other words, their owners are entitled to the 
same consideration as are the owners of valid claims located 
upon veins or deposits of metalliferous ores. The sole differ¬ 
ence, if any, is the Departmental Contention that the claims 
embraced in the exception to Section 37 are not subject to re¬ 
location. This (distinction, resulting solely from implication, 
is not conceded, and is unimportant from our viewpoint. 

It obviouslv follows, if our construction of the law be 
sound, that the Mining Act of 1872 constitutes the sole stand¬ 
ard by which the status and character of the shale locations in 
controversy can be measured, and the Leasing Law is wholly 
inapplicable to these valid claims, so long as their owners 
observe the requirements of the older enactments and main¬ 
tain them in compliance with such requirements. They are 
subject to forfeitures only as and when other classes of valid 
claims not embraced in the purview of the Leasing Act are 
subject to tliem.i Such requirements must be mutually manda¬ 
tory if mandatory at all. The fact, if it be so, that the shale 
claims are no longer the subject of relocation is of minor im¬ 
portance, since the relocation of any mining claim is unlawful 
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unless the original location is succeeded by some positive act 
or series of acts establishing an adverse right to the territory 
embraced within its boundaries. 

Further assuming the above outline of this phase of the 
controversy to be correct, and which in my judgment idoes not 
admit of doubt, the problem involved is greatly simplified and 
its solution is fairly obvious. It comprises the single question 
whether a valid claim falling within the provisions of the ex¬ 
ception contained in Section .‘>7 of the Leasing Act becomes 
co ipso forfeit to the Government upon the failurb of the 
owner to perform the statutory assessment work theiieon dur¬ 
ing the year preceding. In other words, does such failure 
result in the automatic extinction of the claimf Such seems 
to be the opinion of the Department of the Interior if we cor¬ 
rectly read the decision on which this action is based, which 
necessarily places the excepted claims into a separate;class by 
operation of law, thus denying to their owners one of the most 
important provisions of the Act of 1S72, as interpreted by the 
courts for more than fifty years. It also imports forithe first 
time in our system of jurisprudence the doctrine of forfeiture 
by operation of law, which, in the absence of an express statu- 
torv mandate, is bevond the authoritv even of the Judicial 
Department and does violence to a fundamental conception of 
A inerican juris])rudence. 


FORFEITURES ALIEN TO MINING LEGISLATION 


It is pertinent here to remind the Court that forfeitures 
are not provided for or recognized in our Mining La\b, which 
is entitled, “An Act to promote the development of the mining 
resources of the United States.” It was based u^on that 
broad policy which encouraged every citizen to avail! himself 
of the privilege of obtaining title to these resources through 
their discovery; a policy which features generally in (}ur land 
legislation up to more recent years. The Leasing Act, entitled, 
“An Act to promote the mining of coal,” etc., “on th0 public 
domain,” is in striking contrast with that policy. Practically 
every phase of the old Mining Act has demanded and received 
judicial construction, and yet none of them recognizes the prin¬ 
ciple of forfeiture. The term has been all too frequently con¬ 
fused with “abandonment,” although they are neither alike 
nor analogous. Forfeitures are penalties, and very justly re¬ 
garded as odious, hence they are never presumed or enforced 
unless that alternative is absolutely unavoidable, and not then 
without a hearing. Abandonment, on the other hand, is 
founded wholly upon intention, which in turn springs from 


i 

i 


i 
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conduct, either active or negative. The relocation under Sec¬ 
tion 2324. of a claim delinquent in annual expenditure, pre¬ 
sumes abandonment because founded upon it. So also is the 
desertion of property rights for a period of time inconsistent 
with the principle of ownership and possession; but neither of 
these processes is akin to forfeiture. The former occurs with 
the owner’s acquiescence, the latter by judicial decree. The 
term “forfeiture” has doubtless been used by the Department 
in this connection as the equivalent of the term “abandon¬ 
ment.” If so. it has unfortunately many precedents for doing 
so, but tin* distinction should be borne in mind, for it is 
fundamental. 


DEPARTMENT WITHOUT JURISDICTION OVER 

ASSESSMENTS 


The statutory requirement of annual expenditure upon or 
for the benetit of unpatented mining claims never was of any 
concern to the Interior Department. Both the courts and the 
Department aye on record ah initio as to this. Section 55 of 
the Department Regulations, adopted during the early his¬ 
tory of the Mining Act, declares that “the annual expenditure 
of $100 in labor or improvements on a mining claim required 
bv Section 2324 of the Revised Statutes, is solelv a matter 
between rival or adverse claimants to the same mineral land 
and goes only to the right of possession, the determination of 

which is committed exclusivelv to the courts.” The head note 

* 

to the latest issue of these regulations (Circular No. 430 of 
1922) reads, that “in view of the repealing provisions of the 
Potash Act of October 2, 1917, and the Leasing Act of Febru¬ 
ary 25, 1920, the following regulations are not applicable to 


deposits of potash, oil, oil shale, gas, phosphate or sodium, 
except as to redid claims existent at date of such repeal and 
thereafter did// maintained pursuant to the laws under which 
located." But this does not change the rule, for it will be 
noted that the exception as to valid claims follows the lan¬ 
guage of Section 37 of the Leasing Act, and therefore con¬ 
forms to it. Indeed, it could not be otherwise, in view of that 
section. It is clear, therefore, that if the annual expendi¬ 
ture solely concerns rival or adverse claimants to the same 
land, and goes only to the right of possession and must be 
exclusively determined by the courts, the Department has no 
more power to predicate a forfeiture upon failure to do this 
work upon the claims reserved by that section within a given 
year than it has to deprive a citizen of his other valid claims. 
It has not and never had any jurisdiction over the subject. 
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This may be due to a possible hiatus in the Leasing Act; but if 
so, the fault is that of the Congress, for which the Department 
is not responsible. 


BASIS OF DEPARTMENTAL ACTION j 

Departmental action upon this all-important subject is 
necessarily based upon the assumption of the inability of an¬ 
other citizen longer to take advantage of the locator’s failure 
by making a relocation of the delinquent claim. It, reasons 
that, since the right of private relocation no longer exists, the 
owner is virtuallv relieved from the obligation of annual ex- 
penditure and may, therefore, disregard it without subjecting 
himself to the loss of the claim; hence the Government as the 
dominant owner reabsorbs the claim by operation of law. No 
doubt Congress might have such a requirement. It practically 
did so a few years ago as to the locations in Alaska; but ab¬ 
stained from such legislation in the instant case, and|the fact 
that it did so emphasizes the need for a special statutb locally 
applicable, in order to change the prevailing law. 

But to disqualify a third person by law from the privilege 
of relocating a delinquent claim is one thing. The liesuiting 
attitude of the Department is quite another, and by no means 
the result of the disqualification. If, at this session, the Con¬ 
gress should repeal the privilege of relocation generally, leav¬ 
ing Section :2M:24 otherwise intact, would any man, therefore, 
contend that the requirement of annual expenditure would be¬ 
come a condition of forfeiture if not literallv observed f On the 
contrary, the requirement would remain otherwise unaltered, 
the time limit being merelv directorv, as before. We have here 
no such enactment, vet the owners of valid oil shale claims are 

7 

confronted with forfeiture by the automatic operation of the 
statute under departmental construction, which is entirely 
silent upon the subject. An owner of such a claim, who is not 
required, but merely privileged, to patent it, may have ex¬ 
pended thousands of* dollars in the effort to make it produc¬ 
tive, with or without success. Should he fail, the year after¬ 
wards, to expend the sum of one hundred dollars thereon, up 
to and including its last second of time, he is by this n'pw rule 
of forfeiture and without notice deprived of his claim, his im¬ 
provements, and his possession. He might be at work on the 
assessments with two-thirds or three-fourths of it completed 
as the clock struck the midnight hour, yet the forfeiture, if 
automatic, would then occur, although he completed the work 
before laying down his spade. This is carrying the doctrine 
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of forfeitures and abandonment to a point where both mean 
confiscation by operation of departmental law. 

At the oral hearing. Assistant Secretary Finney pro¬ 
pounded the question whether, if our contention be correct, 
the owner of a valid claim falling within the provisions of the 
exception to Section 37, might not with perfect impunity fail 
to perform the annual assessment for ten successive years. 
I replied in the aflirmative, since the owner of any other claim 
mav do the same tiling and still hold his claim if he resumes 
work before the initiation of an adverse interest. But the Sec¬ 
retary’s query does suggest either the need for legislation 
covering such a condition or an authorized regulation of the 
Department fixing a reasonable period of time for the delin¬ 
quent to perform the work, followed by the service of notice 
and a hearing, after which abandonment mav or may not be 
declared. No reasonable claim owner could object to such a 
regulation so long as it gave him his day in court before being 
deprived of his property. 1 Ie is not at all to blame for a situa¬ 
tion such as that embodied in Secretary Finney’s query, which 
is not new and is far preferable to the rigid confiscatory atti¬ 
tude of the Department upon the subject. It may be here 
interesting to briefly sketch the origin and purpose of the 
annual expenditure requirement of the Mining Act of 1872. It 
is not to be found in the Act of lSflb, and was prepared and 
presented either to the Committee or the House having con¬ 
sideration of the bill, bv the Honorable Jerome B. Chaffee, 
then delegate from the Territory of Colorado. lie insisted 
that every locator of a claim should show his good faith and 
belief in its mining character by doing work upon it every 
year. He also insisted that, since the bill placed no limitation 
upon the number of claims which any individual might locate, 
a monopoly of the public lands might result to the injury of 
the general mass of citizenship, and consequently the require¬ 
ment of the annual expenditure of one hundred dollars per 
claim would discourage that tendency by keeping it in check, 
especially by conferring upon other citizens the right of re¬ 
location following delinquency. In practice it operated as Mr. 
Chaffee desired, but resulting controversies were properly 
made subject to the jurisdiction of the courts, since they in¬ 
volved the possessory title to parts of the mineral domain. 

PATENT WORK 

Annual assessment work may, but need not, be included 
in the required expenditure of five hundred dollars upon which 
patents are conditioned. The Department is concerned only 
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with the latter expenditure, which must benefit thb claim, 
whether consisting of five or more installments of assessment 
work, or of work independent thereof. Performance of annual 
labor never made nor sustained anv element of title. It was an 
element of protection to the owner of the unpatented claim, 
who lost nothing by its nonobservance unless and until a re¬ 
location challenged its validity. And, even so, the owner of 
the original location had his dav in court. 

w % I 


LEGISLATIVE CONSTRUCTION 

i 

Section 37 of the Leasing Act was Section 36 of the Sen¬ 
ate bill. The phraseology of these sections was identical. The 
Congressional Record discloses a discussion of the subject in 
the Senate on August 30, 1919. The House debates do not 
reveal any specific consideration of the section. Tliej Senate 
debate began with the introduction bv Senator Jones !of New 
Mexico, of a large number of letters and telegrams frbm citi¬ 
zens of that State owning oil claims, protesting against the 
passage of the bill unless the existence of their locations was 
recognized and safeguarded. Senator Smoot, in chargje of the 
bill, assured the Senator that the instances cited bv hifii were 
fully cared for under Section 36 of the bill which he read into 
the record, and which, during the discussion, was amehded by 
adding the words “including discovery” to the end of the 
exception. He then said that the bills theretofore introduced 
used the language “except as to valid locations,” which had 
been changed to “valid claims” in deference to a decision of 
the United States Circuit Court recently pronounced. He 
added that he was quite sure that under Section 36, if tfie par¬ 
ties referred to by the Senator from New Mexico had complied 
with the law in making their locations, and continued tb do so, 
they would not be interfered with in any way. 

Senator Lenroot, quoting a sentence from President 
Taft’s withdrawal order of September 27, 1909, that “dll loca¬ 
tions or claims existing and valid on this date may proceed to 
entry in the usual manner after field investigations and exam¬ 
ination,” asserted that the exception in the Taft withdrawal 
order fully protected bona fide claimants from loss or injury 
thereunder, and permitted them to proceed upon th^ with¬ 
drawn lands with due diligence to discovery and to patent. 
Their right of possession, he said, had recently been affirmed 
by the Circuit Court in the case of United States v. Consoli¬ 
dated Mutual Oil Company. Senator Lenroot emphasized the 
correctness of his view by declaring that if the Court had de- 


i 
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eided otherwise, the exception would have had no meaning 

whatever; that it could not apply to a completed discovery 

(which needs no discussion): and that no patent is required to 

secure a discoverer’s vested right. Senator Smoot finallv sug- 

gested the addition of the words “bv discoverv” at the end of 

the exception. Senator Jones suggested the words ‘‘including 

discovers*” instead of “bv discovered’ and thus the addition 
• • 

was made. This debate is reported in the Congressional Rec¬ 
ord, Volume 58, Part 5, pages 4577 and 4582. inclusive. The 
House adopted the exception as amended by the Senate, and 
the bill was enacted in that form. 

While this debate is not controlling, it should be most 
persuasive. The desire to safeguard the claims under consid¬ 
eration was unanimous and was the thing to be accomplished. 
They were only concerned with the phraseology of the excep¬ 
tion, some fearing its insufficiency, others confident that it 
would accomplish the end in view. Having taken a modest part 
in the passage of the bill, I am able to assert that if the attitude 
of tin* Land Department concerning the effect of delinquency 
in annual assessments could have been remotely anticipated, 
the language 6f the exception would either have been altered 
or the bill would have failed of passage. 


SPIRIT OF THE LAW 

1 have said that the enactment of the Mining Law of 1872 
was promoted by the need for promoting development of the 
mineral domain. The one way to accomplish the purpose was 
to reward the prospector and his associates with the fruits of 
their discovery at nominal charges for the land containing the 
treasure. Though a small portion of the public domain was 
enriched, that portion might be anywhere. Hence all of it 
would be exploited and most of it ultimately located and held 
in private possession. The Government found its compensa¬ 
tion in the general increase of wealth and population, while 
the land became subject to local taxation as fast as it was seg¬ 
regated from the public domain. Xo real obstacle was placed 
in the wav of the citizen striving to better his condition bv 
mining development. Good faith alone was required of him, 
demonstrable by his reasonable compliance with statutory con¬ 
ditions. The governmental policy was one of encouragement 
to the individual, a policy inseparable from the ends designed 
to be subserved by the Act of 1872. It was under this act and 
in pursuance of this policy that the claims here involved were 
located and purchased and are now held. 

That act alone is applicable to them. Under its provi- 


I 

I 


I 

i 
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sions they are to be perfected. They are, by the exception of 
Section 37 of the Leasing Act, wholly foreign to its dominion, 
until tliev are abandoned bv failure to complv with the law of 
their origin, and that failure must be measured and limited by 
the law under which they are acquired. Surely Congress did 
not give their owners a stone when they asked for bread. The 
spirit of the Act of 1872, the spirit of liberal construction, of 
encouragement instead of repression, was not destroyed or 
restricted as to the excepted claims. It is as virile atid pro¬ 
tective when invoked in behalf of these excepted and valid 
claims as with all other claims and locations made and 
acquired under its provisions wherever situate and whatever 
the character of deposit they embrace. There cannot I be one 
construction for the shale claims and another for thb gold, 
silver, and copper claims, for all were made under thb same 
law, entitled to the same privileges and subject to thy same 
requirements. Hence it may be successfully urged that no 
forfeiture or abandonment can be invoked against tjhe ex¬ 
cepted shale claims which cannot also be invoked against all 
unpatented valid claims of whatever description comipg into 
existence under and dependent for their continuance upon a 
common statute. This is emphasized in the instant case when 
the required expenditure was actually made in good faith but 
held invalid for want of benefit to the claim, and followed by 
three successive vears of legal assessment work. i 


T UK HODGSON CASE 

The case of Hodgson vs. Midwest Oil Company, 1? Fed¬ 
eral (New) 71, involving this question, arose from an applica¬ 
tion of the Oil company for a lease upon premises covered by 
a placer location of earlier date. The court held the location 
to be invalid because it did not affirmatively appear from the 
record that the assessment work had been performed within 
the statutory period. In the case at bar, the work was actually 
done, but disregarded because of the Secretary’s decisiop that 

no benefit resulted to the claim. I 

! 

In reaching this conclusion, the Court says: “It is clear 
that such original locator and his assigns were required as a 
condition subsequent to do the so-called assessment work peri¬ 
odically, and upon failure, to do so, during any interval^ fixed 
by law, all possessory rights terminated. Ordinarily, pnd in 
tiie absence of any withdrawal, the locator would have the 
right to relocate, equally only, however, to any other person 
qualified to locate.” 
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Again: “It is well settled that a failure to do the work, 
or have an adequate legal excuse, automatically terminates 
the locator’s right of possession.” 

The decision is postulated upon these assumptions, both 
of which are in hopeless conflict with the settled law of the 
subject for more than fifty years. Not a single authority, 
judicial or departmental, can be found to sustain it. Xo text 
writer ever announced such a doctrine. If it is the law. then 
every previous pronouncement of it was wrong. The un¬ 
broken course of the decisions upon the subject have been dis¬ 
regarded or swept aside, without more than a casual reference 
to anv of them. 

Never before was it intimated that a delinquent locator 
must resume work by a relocation of the claim. Never was 
such a relocation so made u|>on the resumption of work. This 
resumption, “prior to the lawful inception of an intervening 
right, prevents forfeiture. It does not restore a lost estate.” 

K nut sen r. Frcdlund , 56 Wash. 604; 106 Pac. 202. 


Never before has it been held that failure to do the assess¬ 
ment work within the statutory period “automatically (or 
otherwise) terminates the locator’s right of possession.” Belk 
or Meagher, 104 U. S., affirmed by a host of other decisions of 
the Supreme ('ourt, declare otherwise. Rule 55 of the General 
Land Office officially declared years ago that the subject is 
solely a matter between rival or adverse claimants to the same 
mineral land. 


Nor have the premises in question ever been withdrawn, 
as the Circuit Court assumes. Not a word of the Leasing Act 
justifies that assumption. Per contra-, Section 37, expressly 
excludes them from its operation. And it is obvious that Con¬ 
gress has no power by withdrawal or otherwise to invalidate 
or destroy vested rights of citizens in the public domain 
acquired under and in compliance with the General Laws of 
the country. 

So far as we are aware no modern decision of any Court 
has been so unmindful of prevailing and long-established law, 
so destructive of possessory rights in the public domain which 
the Congress has been so careful to secure, or so revolutionary 
in its consequences if sustained by other Courts of final resort 
as that of Hodgson v. the Midwest Oil Company. 
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Your honors will, we are sure, understand that we are 
making no reflection upon the honorable Circuit Court; of Ap¬ 
peals nor the eminent Judges composing it, but merely attack¬ 
ing one of its opinions. I have practiced before this Court 
since the day of its creation, and have enjoyed the friendship 
and confidence of those composing it for the past forty years. 
But bad decisions work havoc with the law, whatever their 
source, and it is the dutv of counsel to attack them whenever 

• i 

the interests of his clients require it. 

I 

! 

Since our attention was called to the Hodgson case, we 
have re-examined the previous decisions upon the point in¬ 
volved, in manv of which we were counsel, and we cun onlv ac- 
count for that opinion upon the theory that the Court assumed 
the premises involved had been withdrawn from the operation 
of the Mining Acts because not subject to relocation. Hence, an 
automatic forfeiture resulting from failure to do the work 
within the statutory time limit. 

i 

The case was one calling for equitable relief. T?he re¬ 
marks of the Judge delivering the opinion in U. S. v. Water 
Power Company, 152 Fed. 25, at pages 40 and 41, would seem 
to be appropriate: i 

44 Following the ancient Common Law maxim, ‘ipullum 
temp-us occurrit regi / it has been settled as the rule here that 
the United States is not affected in respect to its pursuit of 
remedies by mere delay in general statutes of limitatioii But 
when it sues in equity as a private suitor on a cause of action 
relating to its proprietory interests, it is held to be affected by 
those equities which are recognized as fundamental ifi con¬ 
troverts between private parties. And why should nbt this 
be so? It derogates from the dignitv and character of the 
Government to suppose that, formed as it is to secure impar¬ 
tial justice between individuals, it may, nevertheless, in the 
conduct of its own affairs, without regard to the principles it 
represents, perpetuate upon its citizens wrongs which it would 
promptly condemn if practiced by one of them upon another/’ 

In no conceivable case involving similar facts, and waged 
between private litigants, could the conclusion in the Hodgson 
case have been reached. Unfortunately, the Government has 
in recent years established the relation of landlord to its;west¬ 
ern subjects, and naturally has developed most of the ; land¬ 
lord’s exacting qualities toward its tenantry. It is the natural 
development of a wholly indefensible policy. 
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Acting under the advice of counsel familiar with and ex¬ 
perienced in the laws relating 1 to the public mineral domain, 
and decisions interpreting them, many of our citizens have, 
in good faith and in reliance upon these laws and decisions, 
purchased from their locators a large proportion of the oil 
shale claims in controversy and have expended other sums in 
their development. They could not have foreseen the present 
attitude of the Interior Department regarding their titles, and 
were entirely justified in acting upon the advice of their coun¬ 
sel, that title to the property so acquired and developed was 
valid, vestedj and, therefore, protected both by the letter and 
the spirit of existing laws. Wither the records, the statutes, 
the regulations, nor the decisions affecting these titles disclose 
anything to the contrary, either expressly or by implication. 
Some of these transactions were consummated more than six 
vears ago, during which time the vendees have been in actual, 
peaceful and continuous possession of their claims, and have 
complied with all statutory conditions concerning them, in¬ 
cluding the annual expenditures. Surely, if the Government’s 
right to foreclose these titles is concealed somewhere in Sec¬ 
tion .‘$7 of the Leasing Act, it cannot acquiesce in the prevail¬ 
ing condition for years, and then invoke the right whose oper¬ 
ation must be retroactive in its effect and totally destructive, 
both of the claims and the expenditures thereon. 


This is a policy of confiscation—a taking of property 
from the citizens without notice and without compensation. It 
shocks our age-old sense of justice and ignores every consti¬ 
tutional and legal safeguard designed for the protection of 
property. We are confident that the myriad decisions of our 
courts, since the beginning of the Government, contain no 
precedent for such an extraordinary exercise of arbitrary au¬ 
thority, which cannot be justified even upon the theory that the 
property thus reacquired is needed for a public purpose. 


We have neither cited nor quoted from precedents sup¬ 
porting the views here expressed. They have been supplied in 
abundance by; counsel representing the parties directly in in¬ 
terest. A plain statement outlining the character and history 
of our mining laws and the development of our mining domain 
thereunder, the Government’s policy relating thereto and 
those general principles characterizing and attending the ad¬ 
ministration of justice in the Courts and the departments, each 
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supplementing the other, has appealed to us as an apposite 
method of discussion under the somewhat extraordinary cir¬ 
cumstances involved in the controversy. 

C. S. THOMAS, i 

G. K. THOMAS, | 

Attorneys for Appellant. 
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In the Court of Appeals of the District 

of Columbia j 

i 

i 

i 

I 

October Term, 1928 


No. 4823 


United States of America, ex rel Emil L. Kr|ush> 

nie, appellant j 

! 

v. 

| 

Roy O. West, as Secretary of the Interior, 

appellee j 


ERIEF of appellee 


ORDER OF THE COURT BELOW 


The Court below rendered no opinion, and made 

I 

neither findings of fact nor conclusions of law. 

The Order simple discharged the rule on defendant 

. . i 

(appellee) to show cause, and dismissed the peti¬ 
tion at plaintiff’s (appellant’s) cost. (Tr. p. $9.) 


Its effect 

By its action, the lower Court, in effect, sustained 
the jurisdiction of the Secretary of the Interior 
finally to dispose of the issue presented to him, and 
declined to interfere with his decision and holding 

(i) i 


i 



iii the premises. Such action, beyond a doubt, was 
the result of a conclusion by the Court that (1) the 
administration of the public land laws of the United 
States has been specifically delegated for final dis¬ 
position to the Secretary of the Interior, and that 
the decision complained of, being judicial in its 
nature, not arbitrary or capricious, is conclusive 
and binding on the placer mining claimant, and is 
subject neither To control, review, modification, nor 
reversal by the Courts: or (2) that the petition fails 
to set forth sufficient grounds to justify the Court 
in awarding the writ therein* sought: or (3) the 

V* fr *. ’ \ r 

absence of indispensable parties. 


ARGUMENT 


Ir. general 

The burden is on appellant, plaintiff below, to 

establish, not alone a clear right to a patent, but, 

coupled therewith, a breach of official duty on the 

part of the* Secretary of the Interior in withholding 

it. He must find his right in the law, and the Court 

must find the breach of dutv from both the law and 

% 

the facts. 

The opinions of the Secretary of the Interior, on 
Appeal from the General Land Office (Tr. p. 8 et 
seq.), and on Motion for Rehearing (Tr. p. 22 et 
seq.). contain a full statement of both law and fact, 
and cite most thoroughlv the decisions of the Courts 
appertaining to the issues there raised and decided. 
We refer to them and make them a part of this 
brief. 


I 


It lias been settled bv the decision of the Secre- 
tary of the Interior—which is accepted by the ap¬ 
pellant as final—that the work done on the adjacent 
claims can not be regarded as group development 
for tlie benefit of the claim here involved wljile it 
was a part of the territory jointly owned by Appel¬ 
lant and others. Owing to the peculiar character 
and location of this work, such work was found to 

I 

be of no benefit to tlu* claim. (Pet. par. 5: Tr. j>. 2.) 
No work was performed during the assessmentlyear 
1920 on tlie claim in controversy. (Pet. parajj. 11, 
12. 13, 15, 18. 19: Tr. pp. 4-6.) Such work ad was 
subsequently performed thereon was too latej and 

ineffective to characterize the claim as one “main- 

! 

tained in compliance with the laws under wihicli 

initiated/' Section 37. Act of Februarv 25, |l920 

•> 

(41 Stat. 437). j 

“Maintained" as used in tin* Act suggests con¬ 
tinuin'. There is not the remotest hint in tiie term, 

i 

nor the manner of its use, to justifv the idea of 
reinstatement of a lapsed claim. The fact that in 
the absence of a relocation bv a stranger under sec- 
tion 2324, Revised Statutes, the original claimant 
might perform the work omitted during any stated 
year, and thus revive the status quo of his claim, 
does not avail a claimant under present conditions. 

i 

The leasing act. by tlu* provisions of section |37, 

i 

vitalizes the phrase “shall be open to relocation! in 
the same manner as if no location of the same Had 

i 

ever been made,” and emphasizes its original i'm- 
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port. Plainly it was intended that the failure of 
the original claimant to maintain his claim by per¬ 
forming the required assessment work, without 
more, worked a reversion of the land covered by 
his claim to the public domain, so that immediately 
it became subject to relocation by a stranger. The 
claimant, however, in the absence of a relocation, 
by performing the assessment work theretofore 
omitted, might restore the land to its original status 
as a placer claim—that is to say. withdraw it again 
from the public domain: but this in the absence of 
the leasing act appropriating all such public do¬ 
main to the express purposes of the Act. 

This claim was a valid existent claim on Febru¬ 
ary 25, 1920. Ilad the assessment work been per¬ 
formed on the land before the end of the assessment 

rear 1920. to wit, Julv 1. 1921, the claim would have 
• % 

been “maintained in compliance with the laws under 
which initiated/* but in the absence of performance 
when the year expired, automatically it became 
public domain of the United States. Because it was 
thereupon appropriated by its owner, the United 
States of America, to a governmental purpose, the 
privilege theretofore extended to the former claim¬ 
ant. to withdraw it a second time, by tardy perform¬ 
ance was terminated. No one but the former claim¬ 
ant is responsible for the lapse. It is no forfeiture; 
claimant owned no right to be forfeited. He had 
permitted the lapse by nonperformance. Congress 
was liberal enough to provide the way, in the Act, 
whereby he might have retained his claim to the 


0 


land—bv maintaining it—but in effect, if! not in 
fact, lie abandoned it. Through his own default he 
permitted it to revert to the public domain to the 
extent that it became open to relocation by a 
stranger had not the Act cut off that privilege. 
Under such circumstances a rule of forfeiture can 
not operate. 

Appellant places much emphasis upon the rule 
that provisions for forfeiture are regarded wjitli dis¬ 
favor and construed with strictness. Examination 
of the cases where this rule was invoked with refer¬ 
ence* to tin* provisions of section 2324 will reveal 

I 

that in most all such cases it was applied jin de¬ 
termining the burden of proof or tlu* weigjit and 
preponderance of the evidence as to the occurrence 
of default. In this case the fact of default is 

i 

established by the decisions of the land department: 
it is not open to question. Upon the happening of 
the default, by positive provisions of the Idw the 
exclusive* right of possession terminated. Where 
any penalty or forfeiture is imposed by statute upon 
the doing or omission of a certain act, there courts 

i 

of equity will not interfere to mitigate the penalty 

1 

or forfeiture, if incurred, for it would be in contra- 
vent ion of the direct expression of the legislative 
will. Story’s Eq. Jur. Sec. 1326. United Sttites v. 
Denver d* R. G. R. R. Co., 16 Fed. (2d) 374, 377. 
The enforcement of the so-called forfeiture iji this 
case results in no private advantage, but is a! mat- 

i 

ter of public concern. 
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The instant this mineral land reverted to the 
public domain it became subject to disposition by 
the United States in but one wav—bv lease. (Act 
Julv 17. 1914: .‘>8 Stat. 509: Act February 25. 1920; 
41 Stat. 427.) No placer mining law affected it 
thereafter. All former laws theretofore in effect 
whereby rights in mineral lands of the public do¬ 
main might have been obtained bv citizens, were 
* • 

superseded bv the leasing act. The theory of an- 
pellee that at anv indefinite date in the future a 
former placer mining claimant may perform as¬ 
sessment work on and thereby reinstate 4 or revive 
a lapsed claim would create the unusual condition 
of forcing such lands to lie 4 idle, and of preventing 
the* Government from receiving the* very benefit in¬ 
tended bv the 4 leasing act. Unelcr that condition the 
• * 

United States, the landlord, preparatory to leasing 
a tract, must begin what may well be an emdless 
search to find the* old claimant, and serve him with 
notice* in some adversary proceeding to canced a 

claim already voluntarily abandoned, in order to 

• • 

assure a prospective lessee that it will be safe to 
develop a mineral thereon. That condition will 
hamper the government in dealing with its own 
property, and the market for its leases will be seri¬ 
ously affected—practically reduced to nil. That the 
creation of such an anomalous situation was en¬ 
tirely foreign to tlu 4 legislative mind conceiving the 
Act of February 25, 1920, is unquestionable. 

The contention of appellant that it was the duty 
of the Government to have a forfeiture declared 



prior to resumption of work, is clearly shown to 
be untenable in the opinions of the Secretary of 
the Interior on appeal from the Cominissiojner of 
the General Land Office and on Motion f<j>r Re¬ 
hearing, .supra. In the first opinion, it was said, 
pp. 8-9: | 

Section 37 of the leasing act affords jnotiee 
to all persons interested in mineral locations 
containing the minerals mentioned tjierein 
of the conditions under which they may 
maintain their claims and protect tllie de- 
posits claimed from its operation. 

In the second opinion (p. 20), among jother 
things, it is said: I 

The rule is well settled that a legislative 
act, directing the possession and appropria¬ 
tion of lands, is equivalent to office found; 
that anv public assertion bv legislative act 
of the ownership of the State, after default 
of the grantee,—such as an act resuming the 

j 4 

control of them and appropriatin // ihhu to 
juirtictdar asr.s will be equally effective and 
operative, ['ultra' Staffs v. Pc p.ent iguij’.s 
liars (o Y\ all. 211) : ScJndcnbera v. I/iarri- 
man (21 Wall. 44): Farnsworth v. Minnc- 
sot ft <(• Pacific Hail road ( om pa a jj (92 V. S. 
49): McMicLcn v. United States (97 IY S. 
204. 217. 218). The land within the claim 
having become subject to the full force! and 
effect of the withdrawal, as between! The 

i 

Government and the claimant, all subse¬ 
quent efforts by them could not serve tp di¬ 
vest the Government of its proprietary 'title 
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therein. United States v. McCutclieon (234: 
Fed 702. 711). 

The petition Is insufficient 

The state of the law prior to the passage of the 
leasing act was settled by the courts upon the ques¬ 
tions arising between adverse claimants. Then the 
(lovernment had no interest in the operation of the 
mining project, nor in the production of oil and 
other minerals, but was the owner of the land ready 
to issue a patent for a nominal sum to the first 
bona fide locator complying with the lawful require¬ 
ments. Congress has substituted therefor an en¬ 
tirely new plan whereby all mineral land of the 
public domain and the oil and other minerals lying 
thereunder belong to the United States. The pros¬ 
pecting and development of the minerals are sub¬ 
ject to its control and supervision and the land is 
subject to lease under leases producing royalties 
to the Government, except in cases where vested 
rights will be disturbed. 

The finding of the Secretarv that the instant 
claim was ‘‘valid and existent on February 25, 
1920." the date upon which the act became effec¬ 
tive. does not involve the legal consequence that the 
owners thereof or their successors in interest had a 
vested indefeasible right to acquire title from the 
United States. It merelv was a determination that 
at such time they were vested with an exclusive pos¬ 
sessory right so long as the statutes were complied 
with. One who has done nothing more than locate 
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a mining claim upon the public domain has a quali¬ 
fied property right only, which may he abandoned 

i 

at any time or forfeited, and in such case the para¬ 
mount ownership is in the government, and upon 

i 

abandonment or on their failure to comply! with 

i 

the conditions upon which the continued right of 
possession depends, his entire estate reverts tjo the 
government, as it has retained the title with a (valu¬ 
able residuarv and reversionarv interest amt this 

• * 

i 

interest it has a right to protect. United Stages v. 
Rizzinelli (D. C. Idaho 1910). 182 Fed. 675; Black 
v. Elklioni Mining Co. (162 U. 8. 445. 450). For 
other cases see U. 8. C. A. Title 20. Section 26, [Note 
54 (p. 109). | 

The theory of the appellant that there was no 
break in the continuitv of the vested exclusive right 
of possession between the date he was in default in 

doing the annual assessment work and the date of 

! 

the so-called resumption of work is utterly incom¬ 
patible with the provisions of section 2224, Revised 
Statutes, which immediately noon such default 

I 

clothes a stranger with the opportunity to enter the 
claim and locate under the mining laws during Such 
interval. If this is not true then Congress author¬ 
ized and sanctioned the invasion of a valid right of 
possession. In the absence of intervening rights 
resumption of work by a locator in default inj the 

I 

performance of assessment work on lands subject, 
to location, entry, and purchase under the miijiing 
laws, revives his rights. Justice Min. Co. v. Bur - 
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clay (82 Fed. 554, 559), Kl open stine v. Hays (20 
Utah 45, 57 Pae. 712, 712). 

Failure lapses the claim to the land and causes it 
to revert to the public domain: thereafter the claim 
can onlv be given its former status—that is to sav, 
be reinstated—by the subsequent ])erformance of 
the work. Hut here, while yet public domain— 
appellant having failed— C ongress appropriated 
“deposits of coal, ]>hosphate, sodium, oil. oil shale, 
and lands containing such deposits owned by t!r* 
United States** to another purpose and thus eut 
off his right to a resumption. This results from a 
fair, plain, and reasonable construction of the lan¬ 
guage used, with no straining of phrases, no anoma¬ 
lous conditions, no unfair advantages ensuing. 

Therefore, the material and basic allegation 
which t he petition must contain to set forth a proper 
ground for issuing the writ hero sought, tin* claim 
having been such a one as might have been “m.ain- 
taine 1* i the date the leasing act became effective, 
is that if tr((s aiaiufaur d in cow j tin nice with flic fait' 

under which iuiliaftd. This can onlv be shown bv 

• • 

an express allegation that the labor or improvement 
required by law was performed during the year 
1920. which it plainly does not contain. On the 
other hand ,it shows conclusively that the work was 
done after July 1. 1921. and after the expiration 
of said year, on the assumption of claimant, that 
because, in the absence of the leasing act and a prior 
location lie would thereby have been entitled to a 
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reinstatement of his claim, that it follows mi<jler the 
terms of said act that he has “maintained;’ such 
claim “in compliance with the law under!which 
initiated.” j 

This claim never could have ripened into pwner- 
ship based on its status as of July 1, 1921. jit had 
lapsed. True it might have been revived asjafore- 
said had the character of the land as placer mining 

j 

land continued; but having been cut oft* aH such, 
on said date, it was no longer subject to the placer 
mining laws, and could only be disposed of by lease 
under the provisions of said act. The worjjc per¬ 
formed after said year 1920 had expired was,'there¬ 
fore, whollv ineffective to restore tin* rights lost 
to the claimant through his omission. 

In the absence of such material allegation in the 

' 

petition, no ground for the granting of the relief 
sought is alleged. Ilodyson v. Mid (rest Oil Co. 

(17 Fed. 2d, 71. 70-77). 

Judgment and discretion 

i 

j 

The Secretarv of the Interior has determined 

i 

that the placer mining claim of appellant lapsed 
on Julv 1. 1921. for failure to do the assessment 

i 

work required within the time fixed by law there¬ 
for: that in consequence thereof the provisions of 
the leasing act have placed the lands beyond Claim¬ 
ant \s power to revive his rights; that the Secretary 
of the Interior is without power to patent! said 
lands to claimant because of the work done after 
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tin* expiration of the assessment year 1920. and can 
only lease the same under the provisions of said 
leasing act. (R. pp. 22. 2S et seq.) No allegation is 
made that said action of the Secretary of the In- 
terior is arbitrary or capricious. On the other 
hand, the petition shows by its allegations and ex¬ 
hibits that the questions decided by him were 
within his official jurisdiction to determine: were 
thoroughly presented to him by able counsel: were 

carefully and exhaustively considered bv him be- 
• » • 

fore reaching his conclusions, which an* clearly the 
result of the due exercise of his official judgment 
and discretion. Such action will not be controlled. 

reviewed, reversed, or modi lied bv am* court in a 

• • 

pr< •cecding for mandamus. 


Comes v. Thom [>son,~ \\ ail. 24/. 252. 

The Secretary v. MeCarrayhan, 9 Wall. 
29S. 

('ai)K rou v. United States, 252 U. S. 450. 
460-464. 

Car rich v. Lamar, 116 U. S. 422. 

Boynton v. Blaine , 129 U. S. 206. 

O'Brien v. Lane, 40 App. D. C. 492. 


No appeal from decisions on questions relating to 

the administration of the public land and mining 

laws of the ■United States by the Secretary of the 

Interior being provided for by law, in the absence 

of proper grounds for relief by mandamus or other 

extraordinary remedy his decisions are final and 

* * 

conclusive. 


Hallo way v. Whitely, 4 Wall. 522, 582-4. 
Ex parte Xeicman, 14 Wall. 152,165. 
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Likewise where other subjects have been confided 
bv law for decision to the Secretarv of the Interior 
his decision is final and conclusive. 

Work v. Rives, 267 U. S. 175. 

Lane v. Mickadiet, 241 U. S. 201, 20$. 

There is no purely ministerial act remaining to 
be performed by the Secretary of the Interior in the 
premises. The courts will not determine tluj ques- 
tion of right to, nor order the issuance of, a patent 
to public land, especially where the Secretary! of the 
Interior lias held claimant not entitled thereto, ex- 

I 

cept in cases where title has already clearly vested 
and only the simple ministerial act of issuing pat¬ 
ent remains. 

Riverside Oil Co. v. Hitchcock, 190! L. S. 
316. | 

Ouinbjf v. ('onion, 104 U. S. 420. I 
K( o(sch v. Lane, 47 App. I). C. 577. 

Handel v. Lane, 45 App. D. C. 389. 

V. S. v. Lynch , 137 U. S. 280. ! 

Work v. Braffet , 276 U. S. 560. j 

i 

i 

The United States of America 

i 

The government has been the paramount! pro¬ 
prietor of the tract involved at all times covered 
herein. At the date of the leasing act the clhim of 

I 

appellant was a perfected location to which lie had 
a valid possessory right of which he could pot be 
deprived by the government so long as he performed 

i 

the conditions for its maintenance. As between the 

j 

locators and everyone else save the paramount pro- 


i 

i 

i 
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prietor. tlie estate acquired possessed all the 
attributes of a fee, and so long as the requirements 
with reference to continued development are satis¬ 
fied. the character of the tenure remained that of a 
fee. Lindley on Mines (2d Ed.), section 539. As 
between themselves and the government, however, 
the locators had neither the legal nor the complete 
equitable title: they had but a possessory right, the 
continuance of which was dependent upon compli¬ 
ance with conditions prescribed by tin* paramount 
proprietor. IU nsou .1/.. < tc('<>. v. Alta M., etc., Co. 
(145 U. S. 428. 430). 

Upon failure to eomplv with the conditions as to 

annual labor and improvement for the year 1920 

the possessore right terminated. The claim was 
* • 

therefore not within the exceptions of section 37 
o!' the leasing act. and no authority existed, to permit 
the purchase of the land under the mining laws. 
The claim, in view of the provisions of tin* leasing 
act lacked an essential element of validitv at the 
time the application for patent was presented. The 
determination of this question by the Secretary of 
the Interior was a valid exorcise of governmental 
power and an unescapable administrative duty. 
The attempt is made in this proceeding to have the 
court review the exercise of a discretion reposed in 
him by Congress. This brings the case squarely 
within the rule laid down in the recent decision of 
the United States Circuit Court of Appeals for 
the 4th Circuit in the case of Ferris. Trustee, et al. 
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v. Wilbur, Secretary of the Navy . ct at. (27 Fed. 
2d. 262), wherein it said: j 

In suing to restrain him, therefor^, com¬ 
plainants are suing the authorized 'repre¬ 
sentative of the Government and are 'asking 
that he be restrained from earrving but on 
Government property a policy determined 
upon by the Executive Department jin the 
exercise of a discretion reposed in it by Con¬ 
gress. It is manifestlv, then, not a suit to 
restrain unauthorized action by a Gbvern- 

v i 

ment official or action based upon an uncon¬ 
stitutional statute, but a suit to restrain ac¬ 
tion in which the official is exercising! valid 
governmental authoritv bv virtue of his 
office. There can be no doubt that sjueh a 
suit is in essence* against the United (States 
and that the United States is a necessary 
party thereto. And as it has not consented 
to be made a party, the suit must fail, j Mor¬ 
rison v. Worh\ 266 U. S. 481, 488; Goldberg 
v. Daniels, 231 U. S. 218, 221 to 222; Naga- 
nab v. Hitchcock, 202 U. S. 473, 476; inter¬ 
national Postal Sag ply Co . v. Bruch, 194 
U. S. 601, 606; Belknap v. Schild, 161 |U. S. 
10 . | 

In the absence of the United States of America, 
the lower court was without power to grant to plain¬ 
tiff the relief sought. j 

! 

APPELLANT'S POSITION 


Many cases discussed at length in appellant’s 

I 

brief define onlv individual rights to a claim hi in- 
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stances where the sole object of the Government 
was to pass title* to him first complying- in good faith 
with the requirements of the placer mining law. 
They are interpretive only of the law then prevail¬ 
ing, and in no sense are they applicable to the new 
state* of affairs created bv the cited acts of Congress 
superseding such law. The case of Kiinicij-t'oostal 
Oil Co. v. Kriffcr, 48 Sup. Ot. Rep. 580, not yet 
officially reported, presents the most recent decision 
of the United States Supreme Court relating 
thereto. It brings out clearly the principal fea¬ 
tures which mark the distinction between the 
former patents in fee and the present restricted 
patents to the surface only. The latter arise from 
the poliev of Congress of treating the surface and 
underlying minerals as separate and distinct es¬ 
tates. Thereunder the surface may be patented 
while the title to the underiving minerals, together 
with the right to occupy the reasonable area of the 
surface necessary to the development of such min¬ 
erals, is retained by the United States and leased 
separately to the surface owners or. more often, 
to others. The sole connecting link between these 
two entirely distinct plans is a right vested under 
the former law and “thereafter maintained/' 
In no other instance does the former law continue 
operative. 

The simple fact that in the deep recesses of ap¬ 
pellant‘s mind he has maintained a hope, which he 
denominates an intent, to thereafter develop the 


I 
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! 

mineral in his former claim—to perform; labor 
thereon—and thus continue to assert a claims to the 

i 

land embraced therein, does not exempt liinji from 

liability for default in actual performance. A 

secret intent can in no way bind the United States. 

* 

The old mining law under which the claim njust be 
maintained (Sec. 2324, R. S.) requires physical ac¬ 
tion—actual performance—not mere mental; reser¬ 
vation. If it were not so, when would elaiijnant’s 
right under the old law terminate? When would 

C i 

the United States be able to make a definite and 

j 

valid lease to the minerals? Must the Goverhment 

| 

institute litigation to terminate what is nothing 

more than a mere assertion of claim before jit can 

successfully deal with its own property, title to 

which has alwavs remained in the United States ? 

- 

To sav the least, such argument is far-fetched. It 
is entirely incompatible with known public land 
transactions. No logical or reasonable interpreta- 

I 

tion can be given to section 37 of the leasiiig act 
. . I 

and to section 2324 of the Revised Statutes which 

does not contemplate actual performance of the as¬ 
sessment work in the assessment vear as a condition 

i 

indispensable to the continuance of a claim. jFail- 
ure lapses it; under the old law it could be revived; 
hut under the new it has been placed beyond re¬ 
vival. and claimant is left with nothing because he 
has failed to comply with the very condition prec¬ 
edent to the maintenance of his once “valid existent 
claim. *’ I 


i 

i 




IS 


CONCLUSION 

We are convinced that no error was committed 
by the trial court and respectfully contend that its 
action should be affirmed. 

E. O. Patterson, 
Solicitor , Interior Department. 

O. H. Graves, 

i Assistant to the Solicitor . 
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